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■ 

. 

jurisdictional statement 

This court has jurisdiction of the instant appeal by virtue 
of2SU.S.C. 1291. 

STATEMENT OF THE CASE 

This is an appeal from a judgment of the District Court- of 

the United States for the District of Columbia against ihe 

appellant, United States of America, in the amount of $4,488.00 

entered on May 12, 1949. (R. 298) 1 Appellant’s motion ifor 

a new trial or in the alternative for reconsideration was denied 

by the court on June 20,1949 (R. 322). 

This is an action under the Federal Tort Claims Act, 28 

U. S. C. 1346 (b), for personal injuries and property damage 

to appellee’s automobile both sustained as a result of a collision 

on H Highway, in Virginia, near the Pentagon Building at 

about 11:30 a. m. on the morning of May 19, 1947 (R. 41). 2 
— 

1 Record page numbers are indented at left margin of Joint Appendix. 

* Since this accident happened in the state of Virginia, it was stipulated 
that the law of Virginia governs the case (R. 94). 
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H Highway is a six lane boulevard type highway with three 
lanes going north and three lanes going south. 3 The north¬ 
bound and south-bound lanes are separated by a grass plot 
twelve feet wide (R. 328). The speed limit is 40 miles per 
hour and there is a “Slow” sign some 360 feet north of the 
point of impact. At that time and place appellee, Rose 
Morow, was proceeding south in the center lane (R. 42). That 
portion of the roadway upon which appellee was traveling was 
36 feet wide; 12 feet for each lane. The day was dry and clear 
and there was little if any other traffic on the highway (R. 50, 
58). Appellee was seeking a road to Alexandria, Virginia, 
where she had an appointment relative to a position selling 
real estate (R. 41). As she proceeded she observed a paved 
passageway, between the north-bound and south-bound sets of 
lanes, through the grass plot, which would allow her to reverse 
her direction (R. 43). She slowed down to less than five miles 
per hour, but stayed in the center lane, preparatory to making 
a left turn through this passageway (R. 44). 

Some two or three hundred feet behind Mrs. Morow a ve¬ 
hicle of the United States Marine Corps, being operated by 
Staff Sergeant Haskell Lewis, was proceeding in the left lane 
preparatory to passing appellee on her left. This was a trac¬ 
tor-trailer type vehicle; it weighed 31,189 pounds wdth its cargo 
of produce; and was proceeding at a speed of about 40 miles an 
hour and did not slow down for the “Slow” sign (R. 117, 149). 
Appellee saw the approaching truck through her rear vision 
mirror when it was some two or three hundred feet behind her 
(R. 43). As the Marine Corps vehicle approached and started 
to pass the appellee, while it was some 65 to 100 feet behind her, 
Mrs. Morow simultaneously stuck her hand out the window and 
began a turn to the left (R. 43). At that time the driver of 
the truck observing the impending danger of appellee’s turn 
in front of him, applied his brakes, blew his horn, and swerved 
to the left in an attempt to avoid striking her. However, the 
Marine Corps vehicle struck that of the appellee in the left 
front fender and knocked it slightly to the right (R. 45). The 

* A diagram of the scene of the accident was introduced in evidence and 
can be found in the Joint Appendix (R. 327). 
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truck rolled up on the grass plot which separated the highways. 
Mrs. Morow sustained injuries to her back and to her necjk. 
Her automobile was damaged in the amount of $200.00. 

The trial court found that the driver of the Marine Corjps 
vehicle was negligent in (1) “failing to slow down at the ‘slow’ 
sign” and (2) “in failing to slow down upon approaching tjhe 
intersection as the regulations required.” The trial court far¬ 
ther found that appellee was guilty of contributory negligeiice 
in (1) “making a left turn out of the middle lane” and (2) in 
“not taking sufficient notice of the fact that the Government 
truck was proceeding in the left lane.” The trial court foufid 
further that the doctrine of last clear chance was applicable! to 
this case because “if the Government driver had slowed do^n, 
as the law required him to do, he would have been able to stop 
in time to avoid this accident” (R. 281). Having applied ijhe 
doctrine of last clear chance the court found for appellee dnd 
entered judgment against the appellant. 

For the purpose of a more complete understanding of the 
facts concerning this accident, the testimony of four witnesses, 
Mrs. Rose Morow, Staff Sergeant Lewis, Sergeant Ostrom and 
Lieutenant Hazen should be examined more in detail. Tljiat 
examination follows. 

Appellee testified that on the morning of May 19, 1947|, a 
dry, clear day, at approximately 11:30 a. m., she was proceeding 
south on H Highway in Virginia near the Pentagon Building 
in search of a job as a real-estate saleswoman (R. 41, 50). She 
was traveling in the center lane of a three-lane highway (R. 41). 
As she proceeded through an underpass, which was located 
approximately 360 feet north of the point of the accident, she 
was traveling at approximately 25 miles per hour (R. ^3). 
She observed a “Slow” sign on the left, about 30 feet from the 
underpass (R. 43). According to her testimony, when she jvas 
approximately 200 feet beyond the underpass she noticed an 
opening in the road about 100 feet ahead (R. 43). She )iad 
decided she was headed in the wrong direction and determihed 
to turn around and head the other way (R. 43). At ^his 
point she looked in the mirror and saw a truck approaching; 
she slowed down to twenty and then to fifteen and then to less 
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than five miles per hour, and, simultaneously, put out her hand 
as a signal and turned left at a 45° angle (R. 44, 53, 65, 70). 
A screeching of brakes followed and the truck hit her car in 
the left front fender and knocked it slightly to the right (R. 44). 
After the accident the truck ended up on the grass plot which 
separated the northbound from the southbound lanes of traffic 
(R. 45). The front of the truck was 54 feet on the grass be¬ 
yond the edge of the passageway into which the appellee had 
intended turning (R. 46). According to her testimony, there 
were also 90 feet of skid marks up to the point of impact (R. 48). 

On cross-examination appellee testified that the truck was 
about 200 feet behind her when she first saw it (R. 70). She 
was not able to estimate the speed of the truck, nor did she 
hear a horn (R. 57). There was no other traffic (R. 58). 

Mrs. Morow was a confused witness, to say the least; she 
remembered only things that were favorable to her, and did not 
remember things that might prove unfavorable. She said she 
remembered what she said at the scene of the accident, but 
when asked about a specific material matter she would neither 
admit nor deny that she made a statement; she replied she did 
not remember (R. 59, 61). She would neither admit nor deny 
that a representative of the United States Marine Corps, 
dressed in uniform, interviewed her at her home; she said she 
did not remember (R. 59). She did not remember whether 
any representative of the Government ever attempted to ob¬ 
tain a statement from her (R. 60,150). However, she was well 
enough the afternoon of the accident to go with her lawyer 
to the scene of the accident and take measurements (R. 61). 4 

Sergeant Lewis testified that he had been driving a tractor- 
trailer vehicle similar to that he was driving on the day of 
the accident for three years, and had been over this particular 

4 Obviously the trial court did not give much credence to Mrs. Morow’s 
testimony. During the course of the trial the court commented: 

“The Court. Well, yes, that is it. I was very much impressed by the 
driver’s candor and frankness on the witness stand. I am going to accept 
his version of the accident, because it is quite clear to me that the plaintiff’s 
recollection is vague. She did not even remember that an officer of the 
Marine Corps called on her and interviewed her. But your driver admits 
with commendable candor that he did not slow down for the intersection” 
(R. 187). 
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roadway “about fifty times” (R. 99, 101). 5 As he proceeded 
under the overpass, some 360 feet from the point of impact, 
he was totally within the left lane; appellee was in the center 
lane (R. 102, 103). He was proceeding at forty miles per hour 
(R. 105). He neither saw a “Slow” sign, nor slowed down as 
he went under the overpass (R. 117). When he was sixty-frvta 
feet behind appellee, she simultaneously stuck out her hand 
and began her left turn (R. 111). 6 Sergeant Lewis immedi¬ 
ately “hit the horn and brakes” and swerved his truck to tlie 
left as far as he could without turning the truck over in a!n 
attempt to avoid striking appellee (R. 104, 111). Appellee 
“just kept turning” to the left, and the truck hit her left froijit 
fender and “bounced her over” to the right (R. 104). At th^-t 
time, with the truck still in motion, and proceeding on ajn 
angle to the left, the truck was about to hit the curb (R. 104). 
In an attempt to avoid turning the truck over, Sergeant Lewjis 
released his brakes until the end of the trailer had passed ov^r 
the curb, and then brought the truck to a complete stop On 
the grass plot separating the two roadways (R. 104). 

It is the uncontroverted testimony of Sergeant Lewis th^t 
his truck could not have been turned to the right to avoid hit¬ 
ting appellee. Since he was in the left lane, and appellee in 
the center lane, he could not have missed her by turning to 
the right; and he would have turned his truck over by turning 
sharply to the right (R. 110). His trailer was loaded whic^ 
gave it a tendency to be “top heavy” (R. 119). 

At the request of counsel for appellant the trial court viewed 
the tractor trailor truck involved in this accident (R. 125, 169). 
_ 

6 In its opinion on the question of liability the trial court relied wholly 
upon the version of the accident as told by Sergeant Lewis. The coujrt 
stated in part as follows: 

“The Court will adopt the version of the accident given, by the government 
driver. Sergeant Lewis. Sergeant Lewis impressed the Court as having dn 
accurate memory and recollection and as being a man of probity. He testi¬ 
fied with candor and fairness, even on those matters where the testimony 
was unfavorable to the defendant and to himself. The Court commends 
Sergeant Lewis for the manner in which he testified in this case” (R. 280|). 

* Mr. Lloyd Madison Smith, a passenger with Sergeant Lewis, testified thijit 
“when we realized she was turning to the left, our front wheels of the trac¬ 
tor was right level with her back wheels” (R. 129). 
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Lieutenant Charles Ellsworth Hazen, an officer of the United 
States Marine Corps, who investigated this accident, testified 
that he arrived at the scene about two and a half hours after 
the accident (R. 145). He made certain measurements and 
drew a diagram of the scene, which was introduced in evidence 7 
(R. 146). He stated that he ascertained the point of the im¬ 
pact by dirt on the road, and that prior to the point of impact 
there were sixty-nine feet of skid marks (R. 14S). He further 
testified that the tractor trailer truck involved was examined 
after the accident; it was found to weigh a total of 31,189 
pounds, with cargo; it had an over-all length of forty-six feet, 
seven inches, and the tires, horn and brakes were all in good 
condition (R. 148, 149). 

Twt> days after the accident Lt. Hazen interviewed Mrs. 
Morow (R. 149). At that time she stated that the first time she 
saw the Marine Corps truck it was about one hundred yards 
behind her; she further stated that she could not see very well 
without her glasses, but would not state whether she was wear¬ 
ing glasses at the time of the accident (R. 150). 

The record reveals almost without dispute that the Marine 
Corps tractor trailer was traveling at a speed of 40 miles per 
hour (R. 45,83,84,105,141). It was stipulated that the speed 
limit at that point was 40 miles per hour. 

Sergeant Walter Roy Ostrom of the Accident Investigation 
Unit of the Metropolitan Police Department qualified and testi¬ 
fied as an expert in respect of braking distances (R. 158). 8 
His uncontroverted testimony was, in substance, as follows: 
at 40 miles per hour, a vehicle travels 58.7 feet per second 
(R. 157). The average reaction time, i. e., the time between 
the instant a driver sees a dangerous situation and the time he 
can apply his brakes, is three-quarters of a second; and further 
that the time necessary between the application of air brakes 
and their full effectiveness is one full second (R. 157,158). 

7 In addition to this diagram, which is in evidence, a copy of a photograph 
of a blackboard used at the trial is also in the record (R. 32S). The path 
appellee indicated she took is indicated by the letter “P”, the path Sergeant 
Lewis indicated she took by the letter “D” (R. 328). 

•The computations of Sergeant Ostrom are based upon scientific tests con¬ 
ducted by the Bureau of Public Roads on over 500 vehicles (R. 161,166.) 
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Sergeant Ostrom viewed the actual scene of this accident; 
he observed the roadway and was able thereby to determjine 
the braking coefficient of the surface (R. 160). This he deter¬ 
mined to be 65 percent for a vehicle of 31,000 pounds traveling 
at 40 miles per hour (R. 160, 161). From these undisputed 
figures he scientifically determined that if the Marine Corps 
vehicle were traveling at 40 miles per hour, it would, with ex¬ 
cellent brakes, take 220 feet to stop, excluding reaction tijme 
(R. 162). 9 

From the foregoing it clearly appears that the undisputed 
evidence shows that from the time Sergeant Lewis saw Mrs. 
Morow about to make her turn to the left, and thereby in a posi¬ 
tion of peril, it would take him, assuming his speed to be 40 
miles per hour, 264 feet to stop his tractor trailer truck (220 feet 
braking distance plus 44 feet for reaction time). 

In summary, the testimony respecting the application of the 
doctrine of last clear chance is as follows: 

Mrs. Morow testified that she did not see the passageway 

into which she intended to turn until she was 100 feet from it, 

and that she started to turn to the left about that time. The 

evidence shows that at this point, Sergeant Lewis was 65 feet 

behind her. The point of impact was in the intersection of Ihe 

passageway with the highway. This shows that Sergeant Lewis 

had at most 165 feet within which to stop. 10 Sergeant Ostrqm 

testified that at 40 miles per hour, a vehicle travels 58.7 feet per 

second. Mathematical calculation shows that Sergeant LeVis 

had less than three seconds to bring his vehicle to a complete 

stop. The first-three-quarters of a second would be required 
__, 

•This figure takes into account the distance traveled during the one fuU 
second necessary for full effectiveness after the application of an airbrake, 
which type brake the truck had (R. 158,163). 

“Lieutenant Hazcn testified that there was a 69 foot skid mark to the 
point of impact; appellee testified the skid mark was 90 feet (R. 148, 48). 
Sergeant Ostrom testified that the first skid mark appearing on the stjeet 
must be considered as having been made by the rear wheels of the vehicle 
(R. 165). Consequently, at the time the brakes took effect, the front of the 
Marine Corps vehicle was (the over-all length of the vehicle being 44 feet, 
7 inches) 22 feet, 5 inches (or 45 feet, 5 inches, if the 90-foot skid mark be 
considered as established) away from the point of impact. Traveling at 
40 miles per hour, or 58 feet, 7 inches, per second. Sergeant Lewis had less 
than a second to stop his truck, after the brakes took effect. 
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for reaction time (i. e., it would take that long before he could 
get his foot on the brake), and the next full second would be 
required before the air brakes would take full effect. This 
leaves approximately one second for Sergeant Lewis to bring 
his 31,189 pound tractor trailer truck to a complete stop, if he is 
to be considered as having had a chance to avoid this accident 
after discovering appellee’s position of peril. Such a feat is 
both humanly and mechanically impossible. 

SUMMARY OF ARGUMENT 

The trial court erred in applying the doctrine of last clear 
chance to the instant case. The doctrine of last clear chance 
of the State of Virginia is not applicable for the following 
reasons: 

1. Appellant’s driver did not as a matter of physical fact 
have either a last chance or a clear chance to avoid the accident. 

2. Appellant’s driver did not commit a new act of negligence 
of either commission or omission after appellee placed her¬ 
self in a position of peril. 

3. Appellee had a last clear chance to avoid this accident 
but did not avail herself of it; her negligence was a proximate 
and efficient cause of the accident. 

ARGUMENT 

The court erred in applying the doctrine of last clear chance 
for the following reasons: 1. Appellant’s driver did not in 
fact have either a last chance or a clear chance to avoid this 
accident; 2. After appellant’s driver discovered appellee in 
her position of peril he neither committed a new act of negli¬ 
gence nor continued an antecedent act of negligence 

It appears from the foregoing that the evidence shows beyond 
a peradventure of a doubt that as a matter of actual fact 
Sergeant Lewis, from the crucial point (that time when ap¬ 
pellee placed herself in a position of peril) until the impact, 
did not have either a last chance or a clear chance to avoid 
striking her. The evidence clearly shows that from that cru¬ 
cial point on he committed no new act of negligence of either 
commission or omission, but rather did everything humanly 
and mechanically possible to avoid the collision. It therefore 
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appears that this case narrows itself down to the sole question 
of whether the doctrine of last clear chance in the State of 
Virginia can rest upon an act of negligence of the defendant 
committed antecedent to plaintiff’s act of negligence and not 
continuing thereafter. 11 It is the contention of appellant that 
recovery cannot be had under the doctrine of last clear chance 
in Virginia under such circumstances, but that, contrary to 
the ruling of the trial court in the instant case, there musi be 

a new act of negligence of either commission or omission c<pm- 

— 

“It is clear from the record that this was the issue as the trial court 
considered it. The court stated: 

“If this truck had slowed down at the ‘Slow’ sign, it could have lj>een 
going probably considerably slower just before the impact, and the dijiver 
could have avoided this accident under the doctrine of last clear chance. 

“Now, assuming that lie was unable to avoid this accident because he 
was going 40 miles an hour, and he could not stop in 65 feet, does not 
the doctrine of last clear chance go as far as to apply to this situation: 
that if he had slowed down and had been going slow, he could have l r as 
a result of having slowed down, prevented this accident” (R. 121). 

In its opinion on the question of liability, the trial court stated: 

“Applying to this case the principles set forth in the statement just rjead, 
if the Government driver had slowed down , as the law required him to 
do, he would have been able to stop in time to avoid this accident"’ (R. 281). 
[Italics supplied.] 

Moreover, in its opinion denying appellant's motion for a new tria^ or 
for reconsideration, the trial court stated, in part: 

“It is clear to the Court that if this case were governed by the law of the 
District of Columbia, plaintiff could not prevail, because late authorities 
in the Court of Appeals of this jurisdiction limit the doctrine of the last 
clear chance to a situation, in which after the plaintiff is discovered td be 
in peril, to which he is oblivious or out of which he cannot extricate him¬ 
self, the defendant commits a new act of negligence in failing to take s|eps 
to avoid the accident. In many jurisdictions, however, the doctrine of the 
last clear chance is carried farther than it is in the District of Columbia. 
They hold that it is not neecssary that a new act of negligence be com¬ 
mitted by the defendant after the plaintiff is discovered to be in pCril, 
but that an act of negligence which commenced prior to that time, and 
which constituted the original negligence or primary negligence of the de¬ 
fendant, may also form the basis for the application of the doctrine) of 
the last clear chance. 

“The question, then, is whether the law of Virginia is as narrow as that 
of the District of Columbia or whether it is in accord with the more liberal 
doctrine to which I have just referred” (R. 2S7). 

From the foregoing quotations it is clear that the trial court was of the 
view that since appellant’s driver did not slow down, he did not as a matter 
of fact have a chance, after discovering appellee’s peril to avoid the acci¬ 
dent; but that recovery might be had, notwithstanding, under the doctrine 
of last clear chance, based upon appellant’s antecedent negligence. 
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mitted by the defendant after plaintiff has placed herself in a 
position of peril before recovery based upon this doctrine may 
be had. 12 

In no state has the doctrine of last clear chance been more 
clearly defined and more vigorously enforced than in the state 
of Virginia. The law of last clear chance is discussed at great 
length by the Supreme Court of Appeals of Virginia in Barnes 
v. Ashworth, 154 Va. 218, 153 S. E. 711 (1930). In that case, 

“ It has long been the rule in the Federal courts that the doctrine of last 
clear chance is not applicable unless after the time when a defendant saw, 
or by the exercise of reasonable care, should have seen the plaintiff in a 
position of peril, he committed, either by commission or omission, a new 
act of negligence. This new act of negligence is that negligence upon 
which the doctrine rests liability on the defendant. In the case of St. 
Louis d S. F. Ry. v. Summers, 173 Fed. 35S, C. C. A. S (1909), this principle 
was clearly enunciated. In that case the widow and minor children of a 
decedent had obtained judgment against the railroad company in the 
District Court as damages for wrongful death. They charged in their com¬ 
plaint that the railroad company was negligent in operating its train at 
an intersection at an excessive speed; In violating a speed ordinance of the 
town; in failing to keep a proper lookout; and in failing to stop the train 
before it reached the crossing; and that as a result of these acts of negli¬ 
gence the decedent was killed. During the course of the trial it became 
manifest that defendant’s plea of contributory negligence had been sus¬ 
tained. However, the court submitted the case to the jury upon the doctrine 
of last clear chance. Briefly, the facts were that decedent had been driv¬ 
ing a team over several railroad tracks and had gone upon the railroad 
track over which defendant’s train was proceeding right in front of the 
approaching train. The exact reason why the train did not stop in time 
is not clear. It does appear that the operator of the train did not realize 
in time that decedent was going to cross the track in front of the train. 
The Appellate Court reversed the judgment of the District Court and held 
that the doctrine of last clear chance was not applicable and in so doing 
stated in part in its opinion as follows: 

“* * * The rule is well settled that, notwithstanding such contribu¬ 

tory negligence of a traveler in crossing a railroad track as precludes re¬ 
covery for the primary negligence of the railroad company in operating its 
train so as to bring about a collision with him, yet another and different 
cause of action arises in favor of the traveler if for any reason he is 
exposed to imminent peril and danger, and the railroad company, after 
actually discovering that condition, could, by the exercise of ordinary care, 
have stopped its train, or otherwise have avoided injuring him, and Jailed 
to do so. Chvnn v. City <£ Suburban Railway , U. S. 302, 28 Sup. Ct. 63, 52 
L. Ed. 219; Denver City Tramway Co. v. Cobb, 164 Fed. 41, 90 C. C. A. 459. 
But in the application of this rule care must be taken to avoid undermining 
the rule of contributory negligence. Such negligence of the traveler in law 
fully exonerates the railroad company from the consequences of its original 
negligence, and some new and subsequent act of negligence must arise to 
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one Hagwood, while viewing a previous accident, was struck 
and killed by defendant’s vehicle. Hagwood, while attempt¬ 
ing to pass another car on a country road on a dark evening, 
struck it on its left side. Hagwood parked his car on the l^ft 
side of the country road; the car which he struck proceeded 
about 18 to 20 feet ahead of him and parked on the right-hand 
side of the road. Defendant’s car approached from the rear; 
at about three or four hundred yards away its driver observed 
the taillight of Hagwood’s car and accordingly reduced l^is 
speed to about 20 miles an hour. As he proceeded to approach 
Hagwood’s car, there being no taillight visible on the other 
vehicle, the driver of the defendant’s car, believing Hagwood’s 
car to be parked on the proper side of the road, proceeded to 
pass it on the left. As he more closely approached Hagwoojl’s 
car, however, he observed that there was nothing but a ditch bn 
the left, whereupon he proceeded to turn to the right to avclid 
going into the ditch or striking the car. He did avoid both but 
as soon as he turned to the right he was confronted with tbe 
other vehicle and Hagwood standing to the left of it with his 
foot on the running board. He was unable to stop, struck Ha|g- 
wood, and inflicted the fatal injuries. The trial court sub¬ 
mitted the case to the jury under the doctrine of last cle|ar 

create a cause of action; and this new or secondary act must be established 
by proof, unaided by the former acts, which have been excused by the trav¬ 
eler's contributory negligence.” [Italics supplied.] (173 Fed. at 359.) 

See also: Atchison, T. <(• S. F. Ry. Co. v. Taylor, 196 Fed. S7S, C. C. A. 8th; 
McElwee v. Curtiss-Wright Cory., 70 F. Supp. 97, 105, D. C. Mo., (1947). 

Moreover, there are numerous cases in this jurisdiction, which, as the 
trial court pointed out, sustain the position here advanced by appellant: 
Jackson v. Capital Transit Co., 69 App. D. C. 99 F. (2d) 380 (1938) cert, 
denied, 306 U. S. 630 (1939) ; Dean v. Century Motors, SI U. S. App. D. jc., 
154 F. (2d) 201 (3946) ; Capital Transit Co. v. Crimes, S2 U. S. App. D. jC. 
393, 164 F. (2d) 71S (1947) cert, denied, 333 U. S. 845 (194S) : Landfair v. 
Capital Transit Co., — U. S. App. D. C. —, 165 F. (2d) 255 (194S). In the 
latter case this Court stated : 

“Before any question as to the applicability of the doctrine of last clear 
chance may properly be reached it is necessary to establish without jits 
aid a duty on the part of the defendant commencing or continuing afljer 
the injured person’s peril arose, and a breach of that duty related to tjhe 
injury as a proximate cause. Under the rule of last clear chance it is what 
the defendant did or failed to do after the plaintiff was imperiled th|at 
constitutes the breach of duty for which the defendant is held liable.” 1165 
Fed. (2d) at 256, 257.” 
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chance and a verdict for the plaintiff was rendered. On ap¬ 
peal, in a landmark opinion dealing with the doctrine of last 
clear chance, the Court of Appeals held that the evidence was 
insufficient to support a verdict predicated upon the doctrine 
of last clear chance, reversed, and directed that judgment be 
entered for the defendants. In its opinion the Court states in 
part as follows: 

When the defendant is aware, or ought to be aware 
from facts and circumstances brought home to his 
knowledge, that the plaintiff is unconscious of his peril, 
or is in a situation of peril from which he cannot by the 
exercise of ordinary care on his part thereafter extricate 
himself, or when in the second class of cases such state 
of facts would have been known to him had he been per¬ 
forming the duty of lookout imposed by law, then, and 
not until then, does the rule of the last clear chance 
become applicable and the new duty of the defendant 
to use the last clear chance, if such there be, to avoid 
the injury arise. But when, under the rule above stated, 
the rule of the last clear chance has become applicable, 
it then applies even though the negligence of the plain¬ 
tiff continues up to the instant of the injury. 

In contemplation of law where circumstances have 
arisen which make the doctrine of the last clear chance 
applicable, the failure to use a last clear chance, if it 
exists, to avoid the injury, is a new act of negligence 
intervening between the negligence of the plaintiff and 
the injury: and becomes the proximate cause of the 
injury, and the negligence of the plaintiff, though it con¬ 
tinue up to the time of the injury, is the remote cause. 
***** 

In cases in which (assuming that the defendant has 
been negligent) the plaintiff has also been guilty of neg¬ 
ligence which continued to the time of the injury and 
contributed as a factor thereto, but it is sought, never¬ 
theless, to recover for the injury under the doctrine of 
the last clear chance, there are three questions, which 
arise in the order below stated, all of which must be 
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answered in the affirmative before a recovery may be 
had: 

(1) Does the evidence show a state of facts whicjh, 
under the rule above stated, make the rule of the 
clear chance applicable? 

(2) If so, does the evidence show a state of facts Ex¬ 
isting after the rule of the last clear chance has becoitne 
applicable, which presented an opportunity for the de¬ 
fendant by the exercise of reasonable care to avoid the 
injury? 

(3) If so, does the evidence show that after the Op¬ 
portunity arose the defendant under all the facts and 
circumstances of the emergency presented to him failed 
to use ordinary care to avoid the injury? 

If the preponderance of the evidence fails to give an 
affirmative answer to any one of these inquiries, thlen 
contributory negligence on the part of the plaintiff, con¬ 
tinuing to the time of his injury, will bar his recovery! 
***** 

When the plaintiff, being guilty of negligence, relies 
upon the doctrine of the last clear chance to sustain a 
recovery, the burden is upon him to prove by a prepon¬ 
derance of the testimony a state of facts which, under 
the rule above stated, makes the rule of the last clear 
chance applicable, that then or thereafter an oppor¬ 
tunity existed for the defendant by the exercise of ordi¬ 
nary care to avoid the injury, and that the defendant 
failed to exercise such care. Washington, etc., Ry. Co. 
v. Thompson, 136 Va. 597, 118 S. E. 76. Each of thOse 
facts must be proved like any other fact upon which jthe 
plaintiff relies; and as specifically and definitely as a 
plaintiff is required to prove any other act of negligence 
upon which he relies to support a recovery. This bur¬ 
den is not shifted because of the fact that the trial court, 
or this court, in the phase of the case then under con¬ 
sideration, must consider it as on a demurrer to ^he 
evidence. 153 S. E. at 719-720. [Emphasis supplied.] 

In Hutcheson v. Misenheimer, 169 Va. 511, 194 S. E. o65 
(1938), the evidence showed that the decedent was walking 
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partly on the road and partly on the shoulder on the left side 
of a 19-foot one-way roadway. The defendant came upon 
him from the rear and sounded his horn, when close at hand. 
Decedent, apparently frightened or confused, leaped to the 
right onto the roadway, into the path of defendant’s oncoming 
car and was struck. The case was submitted to the jury under 
last clear chance instructions. The jury found for the plain¬ 
tiff. The trial court set the verdict aside and gave judgment 
for the defendant. This action was affirmed by the Supreme 
Court of Appeals of Virginia, which stated, in part, as follows: 

Therefore, if we assume that sounding the horn was 
an act of negligence on the part of the defendant, the 
two acts of negligence of plaintiff’s decedent, (a) walk¬ 
ing improperly on the edge of the highway, and ( b ) 
running in front of defendant’s car, would amount to 
such contributory negligence as to bar a recovery. 

Nothing remains except the question of whether or 
not the last clear chance applies to the facts presented 
here. As we have seen there was no excessive speed 
or other recklessness on the part of the defendant. 
When the plaintiff’s decedent ran out into the highway 
in front of him, he was 40 feet (or less) away from him. 
He had approximately one second to avoid the injury. 
He turned his car suddenly to the right and before he 
could apply his brakes he had driven against the plain¬ 
tiff’s decedent and inflicted the fatal injury. 

The doctrine of the last clear chance is one involving 
nice distinctions, often of a technical nature, and courts 
should be wary in extending its application. Van Sick- 
ler v. Washington & 0. D. Ry., 142 Va. 857, 128 S. E. 
367. “The last clear chance implies thought, apprecia¬ 
tion, mental direction, and the lapse of sufficient time 
to effectively act upon the impulse to save another from 
injury .” Barnes v. Ashworth, 154 Va. 218, 153 S. E. 
711,720. 

The doctrine presupposes time for effective action. 
It is not applicable where the emergency is so sudden 
that there is no time in which to avoid the accident . 
Unless there is an appreciable difference in time between 




the earlier negligence of the plaintiff and the later negli¬ 
gence of the defendant and a last clear chance to avpid 
the accident afforded the defendant, which he fails to 
avail himself of, the doctrine does not apply . 

The plaintiff is not entitled to recover under the doc¬ 
trine upon mere peradventure. The burden is ujion 
him to show affirmatively by a preponderance of the 
evidence that by the use of ordinary care after the peril 
was discovered the defendant in fact had a last clear 
chance to avoid the injury. A mere possibility is hot 
sufficient. Washington & 0. D. Ry. v. Thompson, 136 
Va. 597, 118 S. E. 76. 

When we apply the foregoing rules to the particular 
facts in this case, it is manifest that the evidence is fn- 
sufficient to support a verdict predicated upon the doc¬ 
trine of last clear chance. The defendant had one sec¬ 
ond or less to save the plaintiff's decedent after his peril 
became known. The time was so short and the emer¬ 
gency so sudden that the defendant did not have tijne 
to place his foot upon the brake before the impact. He 
tried to avoid the accident by swerving sharply to his 
right but without avail. The plaintiff has failed, as a 
matter of law, to affirmatively prove that the defendant 
had a last clear chance to save the decedent. 

To apply the last clear chance to the facts here woipd 
in effect amount to the introduction of the comparative 
negligence doctrine which, of course, has not been 
adopted in Virginia except in certain cases, and to wipe 
out as a defense contributory or concurring negligence. 

Under no circumstances could the plaintiff prevail 
upon the merits. We, therefore, affirm the judgment of 
the trial court (194 S. E. at 667). [Italics supplied.] 

On the same day that the Barnes case was decided, the 
Supreme Court of Appeals of Virginia decided the case of 
Saunders v. Temple, 154 Va. 714, 153, S. E. 691 (1930). jin 
that case, a pedestrian, walking northward along a highway on 
the right hand side of the road on a dark night, was struck from 
the rear by the defendant's oncoming vehicle. It appeared 
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that the plaintiff was guilty of negligence in walking upon the 
wrong side of the roadway and upon the paved portion thereof; 
however, it did not appear precisely why the defendant failed 
to observe plaintiff in time to avoid striking him; however, de¬ 
fendant testified that as he approached, plaintiff was out of 
the line of vision and stepped suddenly out in front of his car, 
about 4 feet in front of him. The jury returned a verdict for 
the plaintiff under last clear chance instructions from the court. 
In reversing the judgment and directing that judgment be en¬ 
tered in favor of the defendant the Court of Appeals stated, in 
part, as follows: 

The defendant cannot be held responsible for the negli¬ 
gence charged upon a bare perhaps. It is not enough 
merely to show concurring negligence. There must be 
evidence sufficient to persuade the impartial mind of a 
defendant’s actionable negligence; that is, in a case like 
this, evidence that the defendant had clear opportunity 
to save the plaintiff from the consequences of his own 
negligence after the defendant realized or should have 
realized the impending danger.” (153 S. E. at 695). 
[Italics supplied.] 

This requirement of a new act of negligence, after plaintiff’s 
intervening negligence also appears from the case of Virginia 
Stage Lines v. Lesny, 175 Va. 351, 8 S. E. (2d) 259 (1940). In 
that case the decedent (Lesny) made a left turn in front of 
an oncoming bus of defendant, was struck and killed. Plain¬ 
tiff admitted negligence, and the jury found against the de¬ 
fendant under last clear chance instructions. There was con¬ 
siderable conflict in the evidence in respect of the speed of the 
bus and the distance within which it could have stopped. The 
Supreme Court of Appeals of Virginia held the doctrine of last 
clear chance inapplicable, reversed, ordered judgment entered 
for defendant, and stated in its opinion: 

Of course, the greater the speed of the bus the greater 
was Lesny’s negligence in attempting to cross ahead of 
it, and the less was the bus operator’s chance of avoiding 
the collision. Walker, Adm’x v. Crosen, 168 Va. 410, 
191 S. E. 753. 



But even if we apply the figures upon which the plain¬ 
tiff relies, it is 'plain, we think, that the operator of the 
bus did not have a clear chance to avoid the collisipn. 
The only eye-witness who testified for the plaintiff on 
the subject stated that Lesny cut out from the line of 
traffic when he was 25 feet from the lane and proceeded 
toward it at a speed of about 15 miles per hour. Taking 
the speed of the bus at 35 miles per hour, the two vehicles 
were approaching each other at a combined speed of 50 
miles per hour, and were covering approximately 75 fjeet 
per second. Within one and one-third seconds from jhe 
time Lesny commenced his turn the collision had oc¬ 
curred. And yet within this space of time it is argued 
that the mind of the bus driver should have reacted to 
the sudden emergency with which he was confronted 
through no fault of his, and he should have applied the 
brakes and brought this large bus to a full stop. Hbw 
he could have done so is hard to understand, for if the 
bus operator were allowed a reaction time of one second, 
he had left only one-third of a second within which to 
stop his vehicle. 

The doctrine of last clear chance “implies thought, 
appreciation, mental direction, and the lapse of sufficient 
time to effectively act upon the impulse to save another 
from injury.” Barnes v. Ashworth , 154 Va. 218, 250, 
153, S. E. 711, 720. See also Hutcheson Adm’r. v. 
Misenheimer, 169 Va. 511, 517, 194 S. E. 665, 667. 

In Washington, etc., Railway v. Thompson, 136 Va. 
597, 603,118 S. E. 76, 78, we said: 

“It should and must be emphasized that a plain¬ 
tiff is not entitled to recover under this doctrine upork a 
mere peradventure. He has no right to hold the de¬ 
fendant liable merely upon showing that perhaps if tiie 
defendant’s agents had responded properly, promptly, 
instantaneously, he might have been saved. The bur¬ 
den is upon him to show affirmatively by a preponder¬ 
ance of the evidence which convinces the average mihd 
that by the use of ordinary care, after his peril was cfe- 
covered, there was in fact a clear chance to save him. It 
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is insufficient to show that there was a mere possibility 
of so doing.” 


“In the present case the evidence fails to show affirma¬ 
tively that the operator of the bus, by the use of ordinary 
care, after Lesny’s peril was discovered, had in fact a last 
clear chance to save him. At best, there was merely a 
possibility of his doing so” (8 S. E. (2d) at 260, 261). 

[Italics supplied.] 

The requirement of this new act of negligence has not been 
dispensed with by the case of Hoffecker v. Jenkins, 151 F. (2d) 
951, C. C. A. 4 (1945), which was heavily relied upon by the 
trial court in ruling that the last clear chance doctrine was 
applicable in the instant case. 13 In that case three members 
of the British Navy were walking in a westerly direction, prac¬ 
tically abreast of each other on the right hand side of a street 
near Norfolk, Virginia. They were dressed in dark blue uni¬ 
forms, including hats and raincoats, and black shoes. It had 
been raining almost all day and there was some water on the 
edge of the street at various places; it was not raining at the 
time of the accident and the night was dark. Plaintiffs were 

53 In its opinion in respect of the question of liability, the trial court 
stated in part: 

“Applying to this case the principles set forth in the statement just read 
[the portion of the Hoffecker opinion quoted in the text, post] if the Gov¬ 
ernment driver had slowed down, as the law required him to do, he would 
have been able to stop in time to avoid this accident. At twenty miles an 
hour, the testimony shows, the truck could have been stopped at a distance 
of fifty-five feet. In this case, according to the driver’s testimony, he was 
about sixty-five feet back of the plaintiff’s car when the plaintiff, carelessly, 
to be sure, began her left turn. 

"In the light of these facts, and of the principles of Hoffecker v. Jenkins, 
the Court is of the opinion that the doctrine of last clear chance is ap¬ 
plicable. Accordingly, the Court will render judgment for the plaintiff” 
(R. 281). 

Moreover, in its opinion denying appellant’s motion for new trial or for 
reconsideration, the trial court stated in part that: 

“* * * The Court in its original decision, however, predicated its con¬ 
clusion that the Virginia law at the present time applies the more liberal 
doctrine on the opinion of the Circuit Court of Appeals for the Fourth 
Circuit in Hoffecker v. Jenkins, 151 Federal 2nd 951, which was decided in 
1945 * * *” (R. 288). 




19 


struck from behind by defendant’s vehicle. The speed limit 
on the road where the accident happened was thirty-five miles 
per hour and the driver of the automobile testified that he Was 
at the time traveling twenty to twenty-five miles per hour. 
Plaintiffs recovered judgments in the lower court under in¬ 
structions on the doctrine of last clear chance. In affirming 
the judgments, and thus the applicability of the doctrine! of 
last clear chance, the Circuit Court of Appeals said in part 
as follows: 

“There was evidence offered in the instant case that 
would justify the jury in reaching the conclusion that 
the driver of the automobile which struck the plain¬ 
tiffs could, with the use of ordinary care, have seen t|he 
plaintiffs in time to have avoided striking them either 
by stopping his car, if he were not driving too fast, or 
by going around them, the road being a very wide one. 
It was a question of fact for the jury. We are of the 
opinion that the judge was right in letting the case go 
to the jury on the doctrine of last clear chance” (151 
F. (2d) at 953). [Italics supplied.] ! 

As pointed out in the margin above, the trial court relied 
heavily upon the above quoted paragraph to sustain the prop¬ 
osition that despite the fact that an actual last clear chance ;to 
avoid the accident might not be available to defendant, the 
doctrine is still applicable, if defendant, because of an act of 
primary or antecedent negligence, has put himself in such a 
position that he cannot avoid the accident. It is respectfully 
urged that this is not the law, nor does the Hoffecker case stand 
for such a proposition. 

First of all, it is clear that the defendant in that case w^s 
guilty of negligence in that he failed to keep a proper lookout 
under the circumstances. There came a point at which, h^d 
he been keeping a proper lookout, he would have seen plaintiff’s 
position of peril. His continuance, after this point, to fail to 
keep a proper lookout was in effect a new act of negligence. It 
was a continuing act of omission. Moreover, the evidence 
clearly showed in the Hoffecker case that the defendant was ni>t 
proceeding at an excessive speed. He was driving twenty io 
twenty-five miles per hour in a thirty-five miles per hour zone. 
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Therefore, the facts of that case do not support the ruling 
sought to be attributed to it by the trial court in the instant case. 

Secondly, it is respectfully urged that what the Circuit Court 
of Appeals meant by the underlined portion of the above quo¬ 
tation was just this: Defendant either saw or should have seen 
the plaintiffs in their position of peril and after that point he 
had two possible alternatives to avoid the accident—his failure 
to do either constituting a new act of negligence—he could 
have turned to avoid plaintiffs; or, considering how far he was 
away from them at the time he should have seen them, con¬ 
sidering further his reaction time, the condition of his brakes, 
the condition of the roadway, and also the speed at which he 
was traveling at the time, he might have stopped and thus 
avoided striking them. It is submitted that the words “if 
he were not driving too fast” is an expression which is used by 
the Court to convey the idea that considering all the circum¬ 
stances with which defendant was confronted when he saw 
or should have seen plaintiffs in their position of peril, and 
considering the means available to him, he still may have 
avoided the accident. It does not mean, as the trial court has 
ruled in the instant case, that because defendant was going 
too fast to begin with, he cannot escape the application of the 
doctrine of last clear chance by arguing that because of that 
excessive speed he did not have a chance to avoid the accident 
after he was confronted with plaintiff’s perilous situation. De¬ 
fendant’s new act of negligence in the HoffecJcer case was his 
continued failure (after the point where he should have seen 
plaintiffs) to keep a proper lookout. Indeed, the words “if 
he were not driving too fast” mean merely that had he been 
driving at such a speed as to make it impossible for him to 
stop (as was the situation in the instant case) the doctrine 
of last clear chance would not have been applicable. In the 
instant case, had Sergeant Lewis, after he observed appellee’s 
perilous situation continued to fail to slow down, he too would 
have committed a new act of negligence. But instead he im¬ 
mediately expertly employed all available means to avoid the 
accident. 

Thirdly, the Circuit Court of Appeals could not have meant 
what the trial court has held it meant in view of the cases 




relied upon by it in the opinion. In almost every one of them, 
as will be seen from a reading of the Court’s opinion, there is 
clear language to the effect that notwithstanding what hps 
gone before the time when the perilous position of plaintiff 
is or should have been observed, i. e., such as prior negligence 
on the part of defendant, there must be a showing by plaintiff 
that after such time defendant did in fact have a last clear 
chance to avoid the accident, with the means available to 
him at the time. 

Fourthly, it is submitted that the law of last clear chanpe 
of Virginia is presently the same as is indicated by the Virginjia 
authorities referred to above, even if the interpretation attrib¬ 
uted to the Hofiecker case by the trial court in the instant case 
is correct. This is clear in view of two cases decided subse¬ 
quent to the Hoffecker decision; one, Stuart v. Coates, 186 V[a. 
227, 42 S. E. (2d) 311 (1947), decided by the Supreme Coprt 
of Appeals of Virginia, and the other, Grubb Motor Lines jv. 
Woodson, 175 F. (2d) 278, decided by the Fourth Court pf 
Appeals on May 31, 1949, since the trial of the instant cake 
but prior to the trial court’s ruling on appellant’s motion fpr 
a new trial. 14 

In the Stuart case, the plaintiff, a school girl 15 years oljd, 
was struck from the rear while walking on the left side of an 
ordinary country road. There was some evidence that tljie 
defendant did not see the plaintiff until just a few feet before 
the impact because of fog in a low spot of the roadway, aijid 
other evidence that just prior to the accident, a feather frojm 
her hat blew over her eyes. However, there was also evidence 
to the effect that the morning was clear, the road was straight, 
and that defendant could see plaintiff all the way for threp- 
tenths of a mile. The trial court submitted the case to the 
jury on the doctrine of last clear chance and a verdict was ren¬ 
dered for plaintiff. On appeal, the defendant contended thjit 
the doctrine of last clear chance was not applicable. The ap¬ 
pellate court rejected this contention and affirmed the judg¬ 
ment. It ruled that the doctrine was applicable in view of 

14 The Orubb Motor Linen case had not yet been reported at the time of 
the trial court’s opinion on the motion for new trial. Appellant’s counsel 
was unaware of it; and apparently, appellee’s counsel and the court wejre 
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the fact that plaintiff’s position of peril should have been seen 
in ample time to avoid the injury. Obviously, the continuing 
failure of defendant to observe plaintiff in her position of 
peril—this failure continuing long after defendant should have 
seen her—constituted a new act of negligence. In its opinion, 
the Court again clearly stated the law of last clear chance of 
Virginia: 

In any case whether the doctrine applies is, of course, 
to be governed by the facts. To determine this, effect 
should be given to the words that describe the principle, 
“last clear chance.” “This doctrine is precisely what 
the name implies,” said Mr. Justice Hudgins in Virginia 
Electric & Power Co. v. Whitehurst, 175 Va. 339, 8 S. E. 
2nd 296, 299. It does not apply unless the defendant's 
chance to avoid the injury is the last chance and a clear 
chance. It presupposes, of course, the negligence of 
the plaintiff and the negligence of the defendant. Al¬ 
though the defendant be negligent, yet if such negli¬ 
gence is not the sole proximate cause of the accident, 
but the negligence of the plaintiff is also a proximate, 
as distinguished from a remote, cause, the defendant is 
not liable. 

Where both are negligent, the defendant becomes lia¬ 
ble only in case, before their combined negligence has 
united to produce the accident, reasonable time and 
opportunity are available to the defendant but not to 
the plaintiff, to avert the accident. In that case, the 
failure of the defendant to use his time and opportunity 
becomes, in effect, a new act of negligence and the proxi¬ 
mate cause of the accident. Liability follows unless the 
plaintiff after his initial negligence, has like time and 
opportunity to save himself. If he has, and does not 
use it, his failure becomes contributory negligence that 
bars his recovery. Under the doctrine of last clear 
chance, continuing or concurring negligence on the part 
of the plaintiff may not bar recovery. It does so only 
if it continues or concurs as a proximate cause, and it 
is then in reality contributory negligence (42 S. E. (2d) 
at 316, 317). [Italics supplied.] 


In Grubb Motor Lines v. Woodson, 175 F. (2d) 278, C. C. 4 * 
4 (May 31, 1949), the Court had under consideration a prob¬ 
lem surprisingly close to that involved in the instant case. I}i 
the Grubb case, a pedestrian attempted to cross a four-lane 
highway (2 lanes proceding north and 2 lanes proceeding 
south) just outside of Richmond, Virginia. As she started 
across she observed a tractor-trailer truck proceeding north ijti 
the outside lane. She reached a point almost halfway across 
the highway when she saw that both lanes of traffic proceeding 
in the opposite direction were occupied. At this point she agaip 
looked and saw the truck at a point 167 feet south of her; shb 
hesitated momentarily, and then reversed her direction and rap 
towards the spot from whence she came. It appeared from 
the evidence that the truck was proceeding at about 35 mil^s 
per hour. The driver stated that he was about 60 or 65 feet 
away from the pedestrian when she reversed her direction. 
At that time he applied his brakes and swerved to the right off 
the hard surface of the highway in an attempt to avoid strid¬ 
ing her. He testified he could have stopped within 150 feet. 
Notwithstanding his efforts, however, a portion of the truck 
ran over the plaintiff’s foot and crushed it. A jury trial wajs 
had and plaintiff obtained a verdict under last clear chance 
instructions. On appeal, the Fourth Circuit Court of Appeals 
ruled that the defendant was negligent in “traveling through 
an intersection at an excessive rate of speed.” It also found 
that the plaintiff was negligent when she left the inside north¬ 
bound lane (a zone of comparative, if not absolute, safety) and 
ran directly into the path of the defendant’s vehicle. This 
brought the Court to a consideration of the question of whether 
the doctrine of last clear chance was applicable. The Court 
reversed the judgment of the District Court with instructions 
to enter judgment for the defendant. In so doing, it stated: j 


“There is, therefore, nothing in the record to indicate 
that the distance in which the defendants had an op¬ 
portunity to avoid the plaintiff, after her peril w^s 
known to them, was anything greater than the 60— 
feet testified to by the witnesses Shoaf and Bull, and 
similarly, nothing to contradict the defendant’s evidence 
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that this was not in fact sufficient distance to enable 
them to stop at a speed of 35 miles per hour.” [It thus 
held that there was] “no finding as to the distance be¬ 
tween the truck and the plaintiff at the crucial point 
of time (when her actions indicated her intention to 
run back) * * * (175 F. (2d) at p. 282). [Italics 
supplied.] 

At another point in the opinion, the Court stated: 

“To sustain a finding upon the question of last clear 
chance, plaintiff’s proof must show that, at the time her 
actions indicated that she would retrace her steps, the 
defendants in fact had a last clear chance to avoid strik¬ 
ing her” (175 F. (2d) at p. 281). [Italics theirs.] 

This case appears to be not only strikingly similar to the 
situation involved in the instant case but also appears to be 
precisely in line with the long line of Virginia authorities cited 
above. 

The instant case is similar to the situation that exists when, 
because of a defect in the mechanical condition of some ap-' 
pliance, a railroad train, through its own pre-existing negli¬ 
gence, is unable to avoid an accident after discovering a plain¬ 
tiff in a position of peril, although, had not that pre-existing 
mechanical defect been present, the accident could have been 
avoided. However, the Federal courts have long held that 
once the contributory negligence of the plaintiff is established, 
no liability against the defendant can be found under the doc¬ 
trine of last clear chance based upon that pre-existing negli¬ 
gence. There must be a new act of negligence which occurred 
subsequent to plaintiff’s contributory negligence. In the case 
of Illinois Central Railroad Company v. Nelson, 173 Fed. at 
915, C. C. A. 8 (1909), plaintiff, the administrator of an estate, 
filed an action for wrongful death against a railroad company 
for negligence. It appeared from the evidence that defendant 
railroad company’s train was proceeding slowly, at the rate of 
four or five miles per hour, down the track. Plaintiff negli¬ 
gently walked in the path of the oncoming train. He was 
knocked beneath the train and killed. Plaintiff relied upon 
the doctrine of last clear chance and claimed that the new 


act of negligence, after the discovery of the danger of the 
deceased, was the bare fact that the train ran further tha]a 
the distance within which witnesses said it could be stopped- 
Plaintiff introduced testimony to the effect that certain of the 
appliances on the engine were defective and that that condi¬ 
tion caused the failure to stop within a short distance. Plain¬ 
tiff obtained judgment in the District Court. However, this 
was reversed on appeal, the Appellate Court holding that the 
doctrine of last clear chance was not applicable. In so hold¬ 
ing, the Court stated in part as follows: 

* * * A defect in mechanical appliances, existiiig 

before and continuing until after the injury, not sus¬ 
ceptible of being rectified after the discovery of the 
danger carelessly incurred and before the injury is donje, 
is not supervening negligence within the rule invoked. 
Were it otherwise, negligence on the part of others would 
have to be anticipated and provided for in adoptiijg 
precautions to prevent accidents; but that is not in the 
measure of one’s duty (173 Fed. at 917). 

Now to return to the facts in the instant case. Sergcaht 
Lewis clearly did not have a last chance or a clear chance to 
avoid this accident. This is obvious from the trial court’s ovhi 
opinion as to liability, wherein it stated: “Applying to this 
case, the principles set forth in the statement just read, if the 
Government driver had slowed down , as the law required him 
to do, he would have been able to stop in time to avoid this 
accident ” (Italics supplied (R. 2S1).) Clearly, in the trial 
court’s own view Sergeant Lewis did not actually have a la[st 
chance or a clear chance to avoid this accident. 

Moreover, it is clear that Sergeant Lewis was not guilty of 
any new act of negligence, after appellee’s negligence. Adopt¬ 
ing his version of the accident, as the trial court did, and con¬ 
sidering the physical facts, and the expert testimony given py 
Sergeant Ostrom of the Metropolitan Police Department, it| is 
beyond question that immediately upon the realization that 
appellee was going to turn left, Sergeant Lewis did everythihg 
humanly possible to avoid this accident; he blew his horn jto 
warn her; he applied his brakes; and he swerved to the l^ft 
in an attempt to avoid striking her. His explanation of why 
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he did not turn to the right was a very understandable one; 
he would have hit her because of her close proximity on his 
right and would have turned his truck over. 

It is respectfully submitted that the facts in this case clearly 
show that Sergeant Lewis did not have a last clear chance to 
avoid this accident and they further indicate that he committed 
no new act of negligence of either commission or omission, after 
appellee’s negligent acts. Therefore, the doctrine of last clear 
chance of Virginia is not applicable and the court erred in 
applying it to this case. 

II 

The doctrine of last clear chance is not applicable against ap¬ 
pellant for the reason that appellee’s own negligence con¬ 
tinued as a proximate and efficient cause of the accident and 
did not become a remote cause. This fact bars her recovery 
under the doctrine of last clear chance in Virginia 

Even if this Court is of the view that appellant’s driver had 
a chance to avoid this accident after the beginning of appellee’s 
negligence, it is abundantly clear that appellee herself also had 
an opportunity to avoid this accident. Accepting the version 
of the accident given by Sergeant Lewis, as the trial court did, 
appellee should (in view of the fact that she admitted seeing 
the truck approaching) have been aware of her peril and was 
clearly able, by the exercise of ordinary care, to extricate herself 
from that peril by merely continuing in the middle lane of traffic 
straight ahead. Appellee too is required to use ordinary care 
for her own safety. She was not in a position of danger from 
which she could not have extricated herself by the use of ordi¬ 
nary care. There appears to be no reason why appellee could 
not have avoided the accident by merely continuing in her path. 
Under these circumstances, the law of Virginia is clearly to the 
effect that she may not recover. 

In Harris Motor Lines v. Green, 1S4 Va. 9S4, 37 S. E. (2d) 4, 
in speaking of a situation where plaintiff had an opportunity to 
avoid the accident, by merely moving his stalled truck off the 
road from a dangerous position in which it was negligently left 
and where it was subsequently struck by defendant’s truck, but 
did not avail himself of that chance, the Court stated: 



From the view of the case entertained by the trial 
court we are somewhat at a loss to understand how it 
reasoned that the case presented any question of the last 
clear chance. This doctrine was never intended to su¬ 
persede the defenses of contributory negligence or con¬ 
curring negligence. The evidence in this case is rather 
conclusive that the drivers of both trucks were guilty of 
such negligence as efficiently contributed to the accident 
and which continued down to the time of the accident. 

We are not permitted to measure and compare the 
negligence of the drivers. If we were we would tie 
bound to agree with the trial court and find that the 
driver of the Green truck was guilty of gross negligenbe 
while the other driver was only guilty of a failure to 
exercise ordinary care. If we were to apply the doc¬ 
trine of the last clear chance to one driver we also wou^d 
have to apply it to the other. If the driver of the tru^k 
of the Harris Motor Lines, Inc., had a last clear chanjce 
to avoid the collision the other driver had a chance to 
avoid it for five hours, yet he did absolutely nothing. 
The result, in effect, of applying the doctrine to both 
drivers, as was done, compels a finding of concurring 
negligence. In any event neither party is entitled to 
recover of the other. Where the negligence of both 
parties continues down to the moment of the accideht 
and contributes to the injury, neither one of them havirtg 
a chance to prevent the accident, or both of them haviiig 
a chance but the chance of neither precedes the change 
of the other, the chances of both subsisting in equal 
strength up to the time of the injury, the case is one of 
concurring negligence and there can be no recover |/. 
Frazier v. Stout, 164 Va. 68, 181 S. E. 377; the Law qf 
Automobiles (Michie) p. 86. 

Before Green could have the advantage of the la$t 
clear chance doctrine it was incumbent upon him l(o 
show that his driver’s negligence had terminated as a 
cause of the collision prior thereto. He failed to shoyr 
this. In fact it appears from the evidence that hjs 
negligence never ceased to be a cause. It could not tie 
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separated from the negligence of the driver of the other 
truck. The Green truck constituted a great hazard on 
the road, not only just immediately prior to the colli¬ 
sion, but for nearly five hours prior thereto it endangered 
the fives and property of other travelers. This negli¬ 
gence never became remote; it was always immediate. 
The failure to put out flares, the failure to have the rear 
of the truck properly lighted with dimension fights, and 
the failure to have it removed from the highway, all in 
violation of the specific statutes to which reference has 
been made, constituted omissions which continued to 
exist down to the time of collision, and at no time prior 
to the collision could any one of those omissions be segre- 
gated»and isolated from the negligence of the other driver 
so that it could be said they did not proximately con¬ 
tribute to the accident. 

In a clear case like this, where two people are both 
guilty of continuous acts of negligence down to the time 
of the accident, the doctrine of the last clear chance does 
not apply; otherwise there would be nothing left of the 
law of contributory or concurring negligence.” [Italics 
supplied.] (37 S. E. (2d) at p. 7.) 

Or, as stated by the Court in Stuart v. Coates, supra: 

* * * As the court told the jury in instruction 15, if 
the plaintiff herself had a last clear chance to avoid the 
accident she could not have recovered. That is because 
the negligence of the defendant would not then have 
been the sole proximate cause. The negligence of the 
plaintiff in not availing herself of her chance to avoid 
the accident would also have been a proximate cause 
(42 S. E. (2d) at p. 316). 

To the same effect are the following cases: Green v. Ruffin, 
141 Va. 628, 125 S. E. 742; Meade v. Saunders, 151 Va. 636, 
144 S. E. 711 (1928); Barnes v. Ashworth, supra; South Hill 
Motor Co. v. Gordon, 172 Va. 193, 200 S. E. 637 (1939). 

It is submitted that in the instant case Mrs. Morow had an 
opportunity to avoid this accident by merely continuing to ob¬ 
serve the truck approaching and attempting to pass her or by 
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heeding the warning given her by the horn of Sergeant Lewis 
and continuing her path straight ahead in the center lane. 
There was no reason why she could not do this. The road was 
straight, dry and clear, and there was no traffic; she had a rear 
view mirror, and her hearing was not impaired. If appellee did 
look she was bound to see the truck and was negligent in turjn- 
ing in front of it; if she did not look, her negligence is nonethe¬ 
less apparent. Her own negligence was a continuing efficient 
cause. For that reason her recovery is barred. 

CONCLUSION 

In view of the foregoing, it is respectfully submitted, that 
judgment of the District Court should be reversed and re¬ 
manded with instructions to enter judgment for appellant. 

Respectfully submitted. 

George Morris Fay, 

United States Attorney 

Joseph M. Howard, 
Assistant United States Attorney. 

Stafford R. Grady, 
Assistant United States Attorney . 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the typewritten brief for ap¬ 
pellant has been served upon appellee by mailing a copy thereof 
to her attorney addressed as follows: Alvin L. Newmyer, Jjr., 
Esq., 1001 Fifteenth Street, N. W., Washington, D. C., this 
7th day of November, 1949. 

Stafford R. Grady, 
Assistant United States Attorney. 
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40 Rose Morow, was called as a witness and, being first 
duly sworn, testified as follows: 

Direct examination by Mr. Newmyer, Jr.: 

Q. Your name is Rose Morow? 

A. Yes, sir. 

Q. You are the plaintiff in this action? 

A. Yes. 
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By the Court: 

Q. Mrs. Morow, I am going to ask you to speak loudly, to 
keep your voice up, and to speak slowly and distinctly. 

A. Yes, Your Honor. 

By Mr. Newmyer: 

Q. Mrs. Morow, where do you live? 

A. 2833 Twenty-seventh Street, Northwest. 

By the Court: 

Q. Well, now I could not hear what you said. You will have 
to raise your voice up. 

A. 2833 Twenty-seventh Street, Northwest. 

By Mr. Newmyer: 

Q. How long have you lived there? 

A. About seven years. 

Q. Mrs. Morow, we are going to reserve any testimony on 
injuries and earnings until later. 

41 Were you involved in an accident on May 19, 1947, 
at approximately 11:30 in the morning? 

A. Yes, sir. 

Q. Where were you going at that time? 

A. I was going to see about a real estate job as a saleswoman. 
Q. We have stipulated that the accident was on H Highway. 
At that time did you know where that road lead to? 

A. No, sir. 

Q. Mrs. Morow, prior to the accident did you go under an 
underpass or an overhead bridge? 

A. Yes. 

Q. And what speed were you going as you went through 
that underpass? 

A. Twenty-five miles an hour. 

The Court. Did she testify that she was driving a car? 
Did you bring that out? 

Mr. Newmyer. I am sorry, Your Honor. 

By Mr. Newmyer: 

Q. Were you driving your automobile? 

A. Yes, sir; I was driving my automobile at 25 miles an hour. 
Q. What kind of car were you driving? 
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A. It is a ’38 Dodge. 

Q. How long had you been driving that car prior 

42 to the accident? 

A. I had been driving that for about twelve or thir¬ 
teen years. 

Q. Do you mean up to the present time? 

A. Yes, sir. 

Q. Mrs. Morow, in what lane were you traveling as you came 
through that underpass? 

A. I was traveling on the left-hand side of the middle lane. 

Q. As you came through it, did you notice any traffic behihd 
you prior to that? 

A. No, sir; there was nothing behind or in front. 

The Court. Will it be stipulated that there were three 
lanes? 

Mr. Newmyer. That has already been stipulated, Your 
Honor. 

Mr. Grady. We will stipulate to that. 

Mr. Newmyer. Everything on the board has been 
stipulated. 

The Court. Yes; but unfortunately the board will be erased 
and will not be a part of the record, unless you can have a 
photograph taken, or a diagram made. You may proceed. 

By Mr. Newmyer: 

Q. Mrs. Morow, you said you were driving on the left-hand 
side of the center lane as you came through the underpass. 
After coming through the underpass, did you observe apy 
signs? 

43 A. About 30 feet from the underpass there was a 
“Slow” sign on the left. 

Q. What was it standing on, do you remember? 

A. On the grass. On that plot of grass. 

Q. Now, when did you decide to go back to Washington aid 
turn around to go back? 

A. I was going 25 miles an hour, and when I rode about 200 
feet from the underpass, I—while I was riding, I decided I was 
headed the wrong way, and I saw that “Slow” sign, and I 
figured there must be an opening in the road further up, and 
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about 200 feet from the underpass I knew—I had seen an 
opening about a hundred feet from where - 1 was. I looked in 
the mirror, and there was this truck. 

Q. Where did the truck seem to be at that time? 

A. It seemed to just be coming from under the underpass, 
about 200 feet from my car. 

Q. What did you do at that time? 

A. I put my hand out to give the man a signal in back of 
me, and I had my hand out all the time, and then I was going 
slowly and angling at the same time to the left. 

Q. When you say, “angling to the left,” did you cross over 
that line? 

A. Yes, I did. I crossed over the line slightly, and as I got 
toward the—almost to the—well, I would say a third of 
the—I was making—trying to make that turn there 
44 on a 45-degree angle, I figured the truck was coming— 
I was so far toward the left there, in the left, that I 
figured the truck would go to the right, because there was two 
other lanes aside of me on the right, and I was going about— 
less than five miles an hour, because I was making a sharp 
turn on into an opening. Then I heard the screech of brakes, 
and then it collided into me and dragged me. 

Q. Did you hear anything from that truck before you heard 
the screech of brakes? 

A. No, sir. There wasn’t a sound—not one sound. 

Q. Approximately where was the front of your car when the 
truck collided with you, as nearly as you can remember? 

A. It was about a third of the way—a third of the width of 
the opening on- 

Q. I am pointing to the blackboard. This is the opening 
here, and you were turning left. You mean the front of the 
truck was about- 

Mr. Grady. I object to that. I would like to have the wit¬ 
ness go down and show exactly. 

The Court. I think that is an objection well taken. 

The Witness. This is the middle lane. 

By Mr. Newmyer: 

Q. Just answer the question. Where did the two cars col¬ 
lide, as far as you can remember? 
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The Court. Put a chalk mark there. 

45 [The witness indicated.] 

By Mr. Newmyer: 

Q. Keep your hand there. 

A. Right about there [indicating]. 

Q. All right. I think you said your car was on a 45-degree 
angle at that time. 

A. Yes, sir. 

Q. I think you may take your seat again. Do you recall] 
where your car was after the accident? 

A. Well, as he dragged me off of that curb, it just swished 
around slightly to the right. 

Q. Do you recall where the truck ended up after the ac-j 
cident? 

A. Away on the green, on the other side of—I would sayj 
south side of the center. 

Q. On the grass plot, you mean? 

A. Yes, sir. 

Q. Mrs. Morow, did you talk with the truck driver after the 
accident? 

A. Yes, sir. 

Q. Did you hear the truck driver state what speed he wasl 
going at prior to the accident? 

A. Yes, sir. 

Q. What speed did he say he was going? 

A. He said he was going 40 miles an hour. 

46 Q. Mrs. Morow, did you go out to the scene of that] 
accident with anyone that afternoon? 

A. It was pretty late that afternoon. Yes, sir; I went out] 
Q. Who was it you went out there with? 

A. I went out there with you. 

Q. That is right. Did you see me make any measurements?] 
A. Yes, sir; I did. 

The Court. Well, now, can the measurements be stipulated?] 
Mr. Newmyer. There is a slight discrepancy on measure^ 
ments of one of the skid marks, Your Honor. 

The Court. Can you stipulate everything but that one? 

Mr. Grady. I believe so. 
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Mr. Newmyer. I think we have stipulated that there were 
54 feet of skid marks, or marks on the grass. 

Mr. Grady. We will stipulate that the front of the truck was 
54 feet on the grass and that the back of the truck was 10 feet 
on the grass, but we will not stipulate that that was a skid 
mark; that the truck just rolled. 

The Court. In other words, you are willing to stipulate that 
the truck landed on the grass plot and that the front of the truck 
was 54 feet from the beginning of the grass plot, and the rear 
was 10 feet over? 

Mr. Grady. Approximately, Your Honor; eight or ten feet. 

Mr. Newmyer. In view of that, all we saw were the 

47 marks, the truck was not there. 

The Court. I understand; but so far as this stipula¬ 
tion is concerned, do you accept that stipulation? 

Mr. Newmyer. Will we stipulate that the front of the 
truck was 54 feet on the grass? . 

The Court. Yes. 

Mr. Newmyer. No; we will not, Your Honor. 

The Court. What do you contend? I want to see if I can 
narrow this. 

Mr. Newmyer. All I want to show is that there were marks 
made by tires, on the grass, 54 feet in length. The truck may 
have been farther than that—the front of the truck. 

The Court. How could that be possible—that the truck 
could be farther along than the skid marks? 

Mr. Newmyer. This was a trailer truck. The cab of the 
truck was farther along than the front axle where the wheels 
were. 

The Court. There would have been skid marks from the 
front tires, would there not, if the truck was farther along than 
the grass plot? 

Mr. Newmyer. No. As I say, I do not know where the 
front of the truck was. All we know is where the marks were. 

The Court. Apparently you cannot stipulate. 

Mr. Grady. I am afraid not, because we will not stipulate 
that those were skid marks, Your Honor. They were 

48 just the depressions from a heavy truck. 
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Mr. Newmyer. All I want to do is ask Mrs. Morow two 
•questions about that. 

By Mr. Newmyer: 

Q. Do you remember approximately the length of the marks 
that I paced off on the grass? 

A. I saw you pace off 54 feet. 

Q. Did you also see me pace off the length of the marks 
from where you showed me the two cars collided? 

A. Yes, sir. It was 90 feet from the beginning of the skid 
mark to the impact of the car. 

The Court. I am sorry; I did not understand the question. 

The Witness. 90 feet from the beginning of the skid marks 
to the impact of the car. 

By Mr. Newmyer: 

Q. You have shown on the board here approximately where 
the two cars collided? 

A. Yes, sir. 

Q. Did the skid marks go back in a northerly direction? 

A. Of course, they did. 

Q. About how far were the skid marks, if you know, from 
this curb? 

The Court. Are you going to have any better testimony hr 
better evidence as to the skid marks? Did anybody take 
measurements? 

49 Mr. Newmyer. The trouble is, Your Honor, that ope 
witness whom we know about, a captain at the Pentagon, 
is sick in Hartford, Connecticut. 

The Court. There is no jury here, so I must say, if there is 
any dispute as to the measurements, I do not think this witness 
is in a position to testify to definite measurements, unless she 
personally took measurements or actually took notes with some¬ 
one else. 

Mr. Newmyer. She actually watched. 

The Court. Did you take the measurements? 

Mr. Newmyer. I took the measurements. 

The Court. I want to say that I would have no objection tjo 
counsel taking the witness stand for this purpose. Ordinarily, 
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of course, it is best for trial counsel not to become a witness. 
But in view of the situation, I have no objection to your taking 
the witness stand and testifying to the measurements you made. 
Mr. Newmyer. All right, Your Honor. 

The Court. I think we will suspend at this time. Now, 
gentlemen, we shall resume this afternoon in our regular court¬ 
room. I just exchanged courtrooms this morning because the 
Motions Judge had Naturalization this morning, and he had too 
large a group for this courtroom. So we will resume after the 
luncheon recess in our regular courtroom. 

(At 12:30 p. m. a recess was taken until 1:45 p. m. of the 
same day.) 

50 AFTERNOON SESSION 

(The trial was resumed at 1:45 p. m., upon the expira¬ 
tion of the recess.) 

The Court. You may proceed, gentlemen. 

Thereupon, Rose Morow, resumed the stand and, having 
been previously duly sworn, testified further as follows: 

Direct examination (resumed) by Mr. Newmyer, Jr.: 

Q. What was the weather condition that day? 

A. It was fair and clear. 

Q. The roads were dry? 

A. The roads were all dry; yes, sir. 

Q. This accident happened in the morning? 

A. It happened II :30 in the morning. 

Mr. Newmyer. That is all. 

Cross-examination by Mr. Grady: 

Q. Mrs. Morow, I notice you are wearing glasses now. Were 
you wearing glasses at the time this accident happened? 

A. Yes, sir. 

Q. Are you required to wear your glasses while you are 
driving? 

A. Yes, sir. 

51 Q. Did your car have a rear-view mirror on it? 

A. Yes, sir. 

Q. Where was that located? 




A. In the car—on the inside of the car. 

Q. Did you also have one on the outside? 

A. No, sir. 

Q. Was there any obstruction in the window that blockjed 
your view to see back clearly? 

A. No, sir. 

Q. You did have your glasses on, and you could see properly; 
is that right? 

A. Yes, sir. 

Q. Would you step down here and show us on this map ap¬ 
proximately where you were when you first saw the truck? 

A. The middle lane on the left. I will say about there 
[indicating]. 

Q. Where was your left wheel, and where was your rigpt 
wheel? 

Mr. Newmyer. Go ahead and mark that. 

By the Court: 

Q. About how many feet from that cut in the road? Tfyis 
map is not drawn to scale. 

Mr. Newmyer. No; it is not. 

The Witness. I was 200 feet from the underpass, about there 
[indicating], I would say, w T hen I saw the truck in tjhe 
52 back. My left wheels were approximately on this lihe. 
[indicating]. 

By the Court: 

Q. I suggest that when you speak, you turn this way. 

A. I was 200 feet from this underpass, and the left wheels 
were on the left side of the middle lane, just about there [indi¬ 
cating], which, I would say, was a hundred feet from the cen¬ 
ter—from this opening. 


By Mr. Grady: 


Q. 

A. 

here 

Q. 

A. 

Q. 


Where was the truck then? 

The truck was just coming out 
[indicating]. 

In which lane was it traveling? 

It was 200 feet in back of where I 
In which lane? 


of the underpass back 


was. 
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A. In the middle lane. 

Q. The same lane in which you were traveling? 

A. Yes, sir. 

Q. What would you estimate the speed of the truck was at 
that time? 

A. Well, I couldn’t see back that far—as to how fast it was 
going. 

Q. Would you take the chalk and trace the path of your left 
wheels as you made that turn? 

A. When I got here [indicating], I was about a hun- 

53 dred feet from the opening. I put my hand out and 
started slowly, diagonally, like that [indicating]. 

• Q. Would you indicate by a chalk mark exactly where your 
car was when the truck struck you? 

A. (The witness indicated.) 

Q. Where did the truck strike you? What part of your car? 
A. The left front—right there [indicating]. Just right there 
[indicating]. The car was there [indicating], and it struck me 
right there. 

Q. Where was it you began to put out your hand? 

A. Right here [indicating], about 200 feet from—about a 
hundred feet from the opening. 

Q. Was that at about the same time you began to turn to 
the left, or before? 

A. I don’t understand your question. 

Q. Did you put your hand out at the same time you began 
to turn to the left, or before that time? 

A. About a hundred feet before the entrance, I put my hand 
out to signal, and kept it out until I got into here [indicating], 
when I got the crash. 

Q. What was the position of your hand after you held it out? 
Was it horizontal or up and down? 

A. Like that [indicating]. 

Q. Horizontal? 

54 A. Yes. 

Q. Did you extend your arm or just hold out your 

hand? 

A. I extended my arm out. 
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The Court. Gentlemen, I wonder if the hand signals of Vir¬ 
ginia are the same as those of the District of Columbia. 

Mr. Newmyer. Yes, Your Honor. 

Mr. Grady. Yes; they are, Your Honor. 

The Court. Will that be stipulated? 

Mr. Grady. Yes. 

By Mr. Grady : 

Q. As I understood your testimony on direct examination, 
after this accident the truck was up in this grass plot here [in¬ 
dicating] ; is that right? 

A. Yes. 

Q. It was completely on that plot, was it not? 

A. Yes, sir. 

Q. And also your own car was over in this area, near the 
southerly entrance that you intended to enter? 

A. No, sir; it was not. 

Q. Would you indicate on the map, then, where it was? 

A. The impact was there [indicating], and he dragged rhe, 
and he went this way [indicating], and I swerved around l}ke 
that. 

Q. Will you show us by a chalk mark where your car vfas 
when it came to a stop or came to rest? 

55 A. (The witness indicated.) 

Q. Will you indicate where the car was, please? 

A. About there [indicating]. 

The Court. The Court is a little bit troubled about tjiis 
matter. This blackboard, of course, is purely informal; it is 
not in the record. Yet the testimony in the record, if a tran¬ 
script should be made of it, would become completely unin¬ 
telligible without reference to the diagram. Is there going to 
be a drawing substantially the same as the diagram, or has 
anyone a good camera, so that he can take a photograph of the 
diagram? 

Mr. Newmyer, Sr. We can have a photograph of it taken, 
because that is what we did in the case we had before Judge 
McGuire. 

The Court. That is what I would suggest be done between 
the time when we adjourn and the opening of court tomorrow 
morning. 
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Mr. Grady. I may state for the record, on behalf of the de¬ 
fendant, that I intend to introduce in evidence a drawing 
which is almost exactly to scale. 

The Court. Yes; that might all be very well, but the mark¬ 
ings are now made here on the blackboard, and it would be 
helpful if these marking were of a permanent nature. I think 
the idea of the photograph will serve the purpose. 

By Mr. Grady: 

56 Q. Will you indicate -which way your car was facing 
at the time it came to rest? 

A. I w T as here [indicating], and he dragged me; and as he 
dragged me, it slipped off, and it went this way [indicating]. 

By the Court: 

Q. While you are speaking, you must turn in this direction. 
I think the reporter is having a little difficulty in reporting 
you, and I have a little difficulty in hearing you. Put the 
marks on, and then turn around. 

A. That is the way the car—this is the front of the car [in¬ 
dicating] . 

By Mr. Grady: 

Q. Facing south? 

A. That way [indicating]. He came up this way [indicat¬ 
ing], and he pulled me, and the car swished over that way. 

Mr. Grady. You may take your seat, now. 

The Court. Is there an agreement as to the width of that 
opening? 

Mr. Grady. Yes, Your Honor. 

The Court. What is it? 

Mr. Grady. Forty-two feet. 

Mr. Newmyer, Jr. Actually, that is at the mouth. 

The Court. That is what I meant to say—at the mouth of 
the opening. 

Mr. Newmyer. That is right; on the west side. 

By Mr. Grady: 

Q. Did you hear a horn blow at any time? 

. No, sir. 
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Q. Could you judge the speed of this truck at the time it liit 
you? 

A. No, sir; I couldn’t do that. 

Q. Could you judge the speed of this truck at any time? ! 

A. No, sir. 

Q. All you know is that the driver said after the accident 
that he was going 40 miles an hour; is that right? 

A. Yes, sir. 

Q. You did not know, did you, where this road went as y<bu 
proceeded south? Didn’t you say on direct examination that 
you were lost out there? 

A. I didn’t feel that I was going in the right direction, and I 
wanted to make the turn. 

Q. In other words, you were looking around, trying to fijid 
out what would be the right direction; is that right? 

A. No. When I saw the Pentagon to the right, I kne^ I 
had to make the turn. 

Q. Didn’t it ever occur to you that this passageway was hot 
meant to make left turns off this south-bound highway? 

Mr. Newmyer. I object to that question. There is no evi¬ 
dence of that at all. 

The Court. I think that is proper cross-examination. 
58 Objection overruled. 

The Witness. I am sorry; I did not get the question. 

By Mr. Grady: 

Q. Did it occur to you that this passageway was not meant 
for turns such as you made off of the south-bound highwajy? 
Did that occur to you? 

A. No; I thought it was put there for that reason. 

Q. Did you see this opening over here [indicating] ? 

A. I saw an entrance there to what I thought was tjh© 
Pentagon. 

Q. Were there any other cars around there at that time? 

A. No, sir. 

By the Court: 

Q. There was no traffic in either the left lane or the right 
lane? 

A. No, sir; no traffic at all. 



46 


By Mr. Grady: 

Q. What did you think this truck was going to do as it came 
along here? 

A. Well, I thought he was going to go to the right, since there 
was so much room on the right. 

Q. The truck was going faster than you were, was it not? 

A. Yes, sir. I was going very slow. 

Q. Did you think the truck was going to pass you? 

A. Well, when I got to the—after I started angling 

59 and—you see, it was on the right side; I couldn’t see in 
the mirror exactly in the back—I thought he was going 

over to the right. 

Q. As a matter of fact, Mrs. Morow, you did not even know 
where this truck came from, did you? 

A. I don’t understand that question. 

Q. Didn’t you make a statement to this driver after the acci¬ 
dent that you thought he came from this north-bound lane? 
A. I remember what I said to the driver. 

Q. Didn’t you tell him you didn’t remember where he c ame 
from; that you didn’t see him? 

A. I don’t remember that, sir. 

Q. Do you deny that you made that statement at the scene 
of the accident? 

A. I don’t remember. 

Q. Do you remember a man in a Marine Corps uniform 
coming out to interview you on the 21st of May, two days after 
the accident happened? Do you remember that? 

A. I don’t remember a man coming out. 

Q. Would you deny that a man came out to interview you 
on the 21st of May 1947? 

A. Since I don’t remember, I wouldn’t deny or admit. 

The Court. I did not get that answer. 

The Reporter (reading): “Answer: Since I don’t remember, 
I would not deny or admit.” 

60 By the Court: 

Q. Well, do you remember a man wearing a uniform 
coming out on some other day, whether it was May 21 or some 
other day? 

A. Coming to my house? 
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By Mr. Grady: 

Q. I believe he did go to your house to attempt to interview 
you at your house. 

A. I don’t remember, sir. 

7 | 

Q. You were not in the hospital at all, were you? 

A. No, sir; I was in the bed. 

Q. Do you remember making a statement to any representa¬ 
tive of the Government in this case to the effect that you never 
did see the truck before the accident? 

A. I don’t remember that. 

Q. You don’t remember that statement? 

A. No. 

Q. Do you remember making this statement to a Govern¬ 
ment representative: that you would not sign a statement in 
this case because everybody at the accident told you that ypu 
were at fault, and that you could not sign a statement under 
those circumstances? 

A. I don’t remember anything like that at all. 

Q. Did you ever talk to a Government representative who 
sought to get a signed statement from you? 

A. I don’t believe there was ever a Government mhn 
61 came to me. I know I would remember that. 

Q. Has anybody ever asked you to sign a statement 
in regard to this case? 

A. No. 

Q. At the scene of this accident, do you remember talking 
with Staff Sergeant Lewis, over here on the left? 

A. Yes. 

Q. Do you remember telling him at the scene of the acci¬ 
dent that you did not see him before the accident? 

A. No; I don’t remember that. I don’t remember saying 
anything like that. 

Q. Do you remember telling him that you thought he carPe 
from the north-bound lane of traffic over here [indicating], 
and that he came through this passageway and hit you? Epo 
you remember telling him that at the scene of the accident? | 

A. I don’t remember. I know we shook hands, and 
is all. 

86233S—50-4 
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Q. You felt well enough to go out to the scene of the accident 
within four or five hours after it happened, did you not, with 
Mr. Newmyer? 

A. I didn’t feel as much interest then as I did after that. 

Q. But, I say, you did go out to the scene of the accident 
again that afternoon? 

A. Yes; I did. 

62 Q. Let me ask you this, and see if you can remember 
this. Did you see any tire or skid marks on this north¬ 
ern part of this island? 

A. No. 

Q. Where were the skid marks? Will you come down and 
indicate where the skid marks were that you saw? Would 
you mark it with a piece of chalk, please? Both wheels, if 
you will. 

A. Over here [indicating]; and I saw, over here [indicat¬ 
ing], some skid marks, something like this [indicating]. 

Q. Now, will you state of your own knowledge, if you know, 
how long those skid marks were? 

A. I think it was about—approximately 90 feet from here 
to the impact of the accident [indicating]. 

Q. Was there any skid mark between the point of impact and 
the northern curb of this island? 

A. Yes; there was some skid marks, but it was very definite 
over this grass. 

Q. There were some skid marks on the grass? 

A. Oh, yes; definitely. 

Q. I mean between the point of impact and the curb. 

A. Yes. 

Q. There were skid marks there? 

A. Yes. 

Q. Where did the 90 feet begin, then? 

63 A. The 90 feet began from here [indicating] till here 
[indicating]. 

Q. Did you measure the skid marks from the point where 
the impact occurred? 

A. I didn’t measure, but I saw Mr. Newmyer measure. He 
paced 90 feet from the impact. 
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Q. Did you see him measure from the point of impact to 
the curb? 

A. I saw him measure very well, and he—I heard him count 
fifty-four. 

Q. All right. Resume your seat, please. About how far 
would you say the skid marks were from this curb. How many 
feet out would you say they were? 

A. I would say about five and a half or six; something likfe 
that. 

Q. Five and a half or six inches, or feet? 

A. Feet. 

Q. Out from the right to the left-hand curb? 

A. Yes. 

Q. Are you speaking of the left wheel skid marks? 

A. Yes; left wheel. 

By the Court: 

Q. How far back of the opening did the skid marks 
commence? 

A. How far back of the opening did the skid markis 
64 commence? Well, I would say that that would be a 
little less than 90 feet, since there is a few feet froin 
the very beginning. I don’t know how many feet it is to thle 
left of the impact, but from the beginning of the skid marks 
to the impact—that would be 90 feet. 

Q. I thought you testified on direct examination the 
marks extended 90 feet, but that 54 feet of that distance was 
on the grass plot. 

A. No; 54 feet more on the grass. 

Q. Fifty-four feet more on the grass. I see. 

A. I don’t remember how much was between them. 

The Court. You have answered the question. 

By Mr. Grady: 

Q. Where did you intend to go as you turned that corner? 

A. I intended to go back over the ground I had come over 
here [indicating]. 

Q. What was your destination? 

A. Arlington. 
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■ Q. You thought you were heading in the direction of Arling¬ 
ton as you made that turn? 

A. No; before I made that turn I was headed toward Arling¬ 
ton. 

Q. But did you think you were going toward Arlington after 
you made the turn? 

The Court. I really do not think that makes any differ¬ 
ence. 

65 By Mr. Grady: 

Q. As you came under this bridge, how fast were you 

going? 

• A. Twenty-five miles an hour. 

Q. When you got- 

By the Court: 

Q. Will you resume the witness stand, please? 

A. Yes, sir. 

By Mr. Grady: 

Q. WTien you got up to a point about a hundred feet north 
of this entrance, where you say you first saw the truck, how 
fast were you going then? 

A. WTien I got up to about a hundred feet, I put my hand 
out, and I started slowing down a lot, and I was slowing down 

to 20, and then to 15, and as I angled into the entrance- 

Q. As you came through the bridge, you say, you were going 
about 25 miles an hour? 

A. Yes, sir. 

Q. Would you say you were also going 25 miles an hour 
when you first saw the truck, or not? 

A. Twenty-five miles an hour when I first saw the truck; 
yes, sir. 

Q. Where was the “Slow” sign you see here [indicating] ? 

A. About 30 feet after the underpass, on this side [indicat¬ 
ing]. 

66 Q. Didn’t that “Slow” sign mean anything to you? 

A. It meant “Slow.” 

Q. You did not slow down, did you? 

A. Yes, sir; I did. 






Q. You were going 25 miles an hour? 

A. Then. 

Q. And for 250 feet there, weren’t you? 

A. I was slowing down, because I was looking for an en¬ 
trance to turn. 

Q. Do you mean that after you saw the “Slow” sign, ydu 
waited 220 feet before you began to slow down? Is that what 
you mean to testify? 

A. No; I don’t mean to testify that. 

Q. Will you tell us what the “Slow” sign did mean to yoi, 
and where you did begin to slow down? 

A. Well, I was going 25 miles an hour. 

The Court. Mr. Grady, what is the Government’s conten¬ 
tion as to that? How slow do you contend a vehicle should 
slow down to in order to obey that sign? 

Mr. Grady. Your Honor, the position of the Government is 
that if you go within a 40 mile limit, you are definitely within 
the law there. It is the position of the plaintiff that you 
must slow down. I don’t know how slow. 

The Court. What does the word “slow” mean? Does it not 
mean slower than the speed limit? 

67 Mr. Grady. I do not think so, necessarily. It means 
slow under the circumstances, Your Honor. 

The Court. Well, there was a 40-mile speed limit sign along 
that road. Then there was a “Slow” sign. Does that not 
indicate that you have to slow down below the speed limit? 

Mr. Grady. I do not think it necessarily does. 

The Court. What is the value of that “Slow” sign? 

Mr. Grady. I think it means slow under the circumstances. 

The Court. It must be slower than the speed limit, other]* 
wise there would be no use having that sign, because you are 
not supposed to go higher than 40 anyway. 

Mr. Grady. That is true, but if 40 miles an hour is slow undei* 
the circumstances, with no traffic out there on a three-lan^ 
highway, I think you have a perfect right to continue at 40 
miles an hour. 

The Court. Not if there is a “Slow” sign. 




52 


Mr. Grady. Well, that is my contention. 

The Court. I certainly think that slowing down to 25 miles 
an hour is sufficient compliance with this sign because of the 
open road. You cannot expect a person to slow down much 
more than to 25. 

Mr. Grady. But this plaintiff has said she was going 25 miles 
an hour before she saw the sign and continued to go at 25 miles 
an hour for 220 feet afterward, and that still that “Slow” sign 
meant nothing to her. If she continued her speed 

68 the same, I do not see why my Government truck driver 
could not continue his. 

The Court. Because she was going at 25, if she was, whereas 1 
the Government driver was going at 40, if he was. Of course, 

I do not know what your testimony is going to be on that issue. 

A person who is going 25 miles an hour in a 40 mile zone does 
not, I think, have to slow down at a “Slow” sign; but a person 
going 40 miles an hour in a 40 mile zone would have to slow 
down at a “Slow” sign. Otherwise there is no sense to it. At 
least, that is why I read those signs when I drive. Perhaps I ! 
am unduly careful. Maybe I am more careful than the aver¬ 
age person. But that is the way I act. I always assume I have 
to slow* down to some speed below the maximum. You may i 
proceed. ( 

By Mr. Grady: 

Q. Mrs. Morow’, what injury or wffiat damage w r as done to 
your car? I should say, where was the damage to your car? 

A. It was on the left front—a little to the side and to the 
front. 

Q. On the left front? 

A. Yes, sir. 

Q. Was there any damage at all to the back of your car? 

A. No. 

Q. W^as there any damage at all to the right rear or 

69 to the left rear of your car? 

A. Left rear? No, sir. 

Q. It was all on the left front of your car? 

A. Yes, sir. 
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By the Court: 

Q. The damage was on the left front? 

A. The left front, Your Honor. 

Mr. Grady. Would Your Honor indulge me for a moment? 

The Witness. The left front, and a little to the—not directly 
in the middle, but it took up the whole of the left fender-f-to 
the end of the left fender—just as I was getting ready to turn. 

The Court. The Court observes in the pretrial memoran¬ 
dum the contention that the plaintiff’s automobile was stifuck 
in the rear. 

Mr. Newmyer, Jr. If Your Honor please, I noticed that 
also. That was a mistake in the pleadings. The wording that 
was meant was “from the rear,” not “in the rear.” Howejver, 
the man in the office who drafted that went by the complaint 
and used the same language. 

The Court. Very well. I think that is a small deviation, 
which is permissible. 

By Mr. Grady: 

Q. Mrs. Morow, had you ever been along this highway be¬ 
fore? 

70 A. Yes, sir. 

Q. Were you familiar with this particular turn here 
[indicating] ? 

A. I can’t say that I was, sir. 

Q. You had never used it before? 

A. I wouldn’t know for sure. 

Q. W’here were you along your path here, between the point 
under the bridge and this turn, when you first noticed that tfiere 
was a turn there? 

A. I was about 100 feet from the entrance when I put my 
hand out to signal. 

Q. In other words, you did everything almost simultaneously 
about 100 feet away from that turn; is that right? You put 
your hand out, looked in the rear-vision mirror, observed fhat 
there was a turn there, and decided to turn? Did you d<j> all 
those things at the same time a hundred feet away? 

A. There might have been a minute or two elapsed. 
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Q. You first observed the turn, though, when you were about 
a hundred feet away? 

A. I first observed the turn, then looked in the mirror, saw 
the truck in back, and then put my hand out. 

Q. Mrs. Morow, do you deny that the truck was in the 
left-hand lane when you first saw it come under the bridge? 
A. When I first saw him in the mirror, he looked like he 
was in back of me 200 feet, coming out of the underpass. 

71 Q. Could it be possible that the truck was proceeding 
in the left-hand lane when you first saw it? 

A. I wouldn’t say. 

Q. Didn’t you say on direct examination that you saw it in 
the center lane? 

A. Yes, sir. I figured he was right in back of me 200 feet, 
coming out of the underpass. 

Q. Well, would you deny that it was in the left lane? 

A. I didn’t see him in the left-hand lane; I saw him in back 
of me. 

Q. As a matter of fact, you are a little bit confused about 
where he was? 

A. No; I am not. 

Mr. Newmyer. I object to that. 

The Court. Objection overruled. I do not see how there 
was an accident if the truck was in the middle lane. It must 
have been in the left lane, otherwise there would not have been 
a collision at the point at which it took place. 

Mr. Newmyer. That is where he may have tried to pass after 
she saw him. 

By Mr. Grady: 

Q. Did you see the truck change lanes at all? 

A. No. 

Q. When you first saw it, you started to make your turn, and 
it never occurred to you that he might try to pass you? 

72 A. No; I didn’t think he would pass me, since my hand 
was out, and I always thought of trucks on the right 

anyhow—heavy vehicles. 

Q. Passing you on the right? 
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A. Well, X gave him enough time. I mean I saw him {200 
feet back. 

The Court. You have answered the question. Do not vol¬ 
unteer any remarks, please. 

By Mr. Grady: 

Q. When you started to turn, despite the fact that this truck 
was behind you some 200 feet, and you were in the center l^,ne, 
and he was proceeding at a speed greater than yours, you con¬ 
sidered it safe to turn to the left; is that right? 

A. I couldn’t measure his speed where I was. 

Q. Well, he was going at a speed greater than yours, was 
he not? 

A. I understand he was, now. 

The Court. I think perhaps you are getting into an argu¬ 
ment with the witness. 

By Mr. Grady: 

Q. Mrs. Morow, during the time you went 100 feet, accord¬ 
ing to your testimony, he went 300 feet, did he not? 

A. I don’t know that, sir. 

The Court. I think that is obvious. You do not need to 

pursue that subject. That must have happened; other- 
73 wise there would not have been any collision. 

By Mr. Grady: 

Q. Did it appear to you that the truck was going three times 
faster than you were? 

Mr. Newmyer. She has already stated three times that she 
did not know how fast the truck was going, Your Honor! 

Mr. Grady. She does not know in miles per hour. 

The Court. Just a moment, gentlemen. I prefer not to 
have any colloquy between counsel. 

By the Court: 

Q. You may answer the question. 

A. Well, do you mind repeating that question? 

The Court. Will you read the question, Mr. Reporter ? 

The Reporter (reading): “Question: Did it appear to you 
that the truck was going three times faster than you were? 

The Witness. Not until I was hit. 
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By Mr. Grady: 

Q. When you saw the marks on the grass plot; would you 
describe to me what kind of marks they were, up where the 
truck was? 

A. They were very heavy—dirt and grass torn up—mud— 
not mud, but dirt. 

Q. Could you see any tread marks? 

A. Oh, yes. 

Q. Could see tread marks? 

74 A. Yes. 

Q. Did they appear to be skid marks? 

A. Tire marks. 

Mr. Grady. I have no further questions, Your Honor. 

The Court. Is there any redirect examination? 

Mr. Newmyer. I do not want to ask Mrs. Morow any more 
questions. 

(The witness left the stand.) 

Mr. Newmyer. I would like to call Sergeant Embrey. 

Thereupon, Frank E. Embrey was called as a witness and, 
being first duly sworn, testified as follows: 

Direct examination by Mr. Newmyer: 

Q. Your name is Sergeant Frank Embrey? 

A. Frank E. Embrey. 

Q. Where do you live? 

A. Brentwood, Maryland, 4409 Thirty-eighth Street. 

Q. What is your position with the War Department? 

A. It is with the Public Buildings Administration. Ser¬ 
geant, U. S. Special Police. 

Q. Where are you located? 

A. You mean my employment? 

Q. Yes. 

75 A. It is in the Pentagon Building. 

Q. Sergeant, do you recall being called to the scene 
of an accident that occurred May 19, 1947 on H Highway, 
near the Pentagon? 

A. Yes; I do. 

Q. When did you first learn about that accident? 



A. Well, it was about—roughly speaking, it was about 11:20, 
I believe, we got the call from the guard at the Mall entrance. 

By the Court: 

Q. Eleven-twenty a. m.? 

A. Yes, sir. 

By Mr. Newmyer: j 

Q. Whom do you mean by “we”? 

A. Captain Jordan and myself. 

Q. All right. Did you go out to investigate the accident? 

A. Yes, sir; we did. 

Q. Do you know where Captain Jordan is now? 

A. Well, the way I understand it, Captain Jordan is in 
Connecticut. He is sick. He went up there on leave, and he 
was taken sick. 

Q. When you got down to the scene of the accident wljat 
did you do? 

A. Captain Jordan told me—he said, “Sergeant, you 
76 just keep traffic moving. I will take—I will get their 

names and addresses. You just keep traffic moving, so 
they won’t have a jam here.” 

Q. Did Captain Jordan make any measurements, if y<j)u 
know? 

A. Yes, sir; he did, and the Military Policeman took skid 
marks—measurements of skid marks. 

Q. Where was the truck when you came out there? 

A. Could I go to the board and point? 

Q. Yes; I wish you would. 

A. The truck, when I got there—the rear wheels of the 
trailer were at the curb. It was a tractor-trailer truck. 

By the Court: 

Q. What did you say the truck was? 

A. It was a tractor-trailer. The tractor part was up on t|ie 
grass, and the rear wheels of the trailer were right at this curb 
line here. 

By Mr. Newmyer: 

Q. Were you there when that truck was removed from t^ie 
grass? 
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A. Yes, sir. He went away under his own power. 

Q. Did you observe in the grass the marks that were made 
by the tires of that tractor? 

A. Yes, sir. The tractor, rear wheel of the tractor—had 
a skid mark from this curb right up to—well, I will say 

77 about the length of the trailer. 

Q. Why did you call it a skid mark? 

A. Well, because his wheels locked. When his wheels 
locked, it just took the grass and shaved it clean. There was 
bare ground there. 

Q. In other words, it would not be a mark made by a tire 
just going slowly over the grass? 

A. No, sir. The wheel was locked. It had to be locked in 
order to make that skid mark. 

By the Court: 

Q. Will you show again where the skid marks extended to? 
Suppose you turn this way. When you turn the other way, 
we cannot catch what you say. 

A. The skid marks from this curb line right here- 

Q. How far did they extend? 

A. That was the tractor, and I am referring to the tractor. 
Q. Yes. 

A. When it started to skid, the trailer end was down here 
somewhere [indicating], so the tractor skidded and went from 
this curb line. It went the length of the trailer up on the grass. 
If he had continued on further, he would have went over on 
this other lane for oncoming traffic. 

By Mr. Newmyer: 

Q. Did you observe any skid marks leading up to 

78 the point where the cars collided? 

A. Yes, sir; they were alongside the car up to here 
[indicating]. 

Q. Did you measure them? 

A. Captain Jordan took the measurements. 

Q. You didn’t take them? 

A. No, sir. 

Q. Do you have any idea how long they were? 


A. They would go twice the length of the automobile. 

Q. Do you mean of the tractor? 

A. No: the car. The car being about, I would say, 12 
feet long, it would be over 25 feet those marks appeared to me. 


By the Court: 

Q. Did the Captain make a memorandum? 

A. Yes, sir; he did. 

Q. Where is the memorandum? 

A. He has it, Your Honor; I don’t have it. 

Mr. Newmyer. I may state this to the Court. I subpoenaed 
those records. I have looked through the office high and low 
for them and can’t find them. They almost called Captain 
Jordan in New England to find out, but he was staying wi^h 
a brother-in-law, and they did not know the name. 

The Court. What is your contention as to the skid marks? 

Mr. Grady. Sixty-nine feet. 

The Court. From where to where? 

79 Mr. Grady. We contend that that is the total length 
of the skid mark from the beginning of it until the point 
of impact, and that there is no further skid mark from that 
point on. 

The Court. None on the grass? 

Mr. Grady. None on the grass, Your Honor. 

Mr. Newmyer. They admit there were marks on the grass 
for 54 feet, but they do not admit they were skid marks. 

Mr. Grady. We admit they were marks made by a heavy 
vehicle on the grass. 

The Court. Do you admit this vehicle made those marks? 

Mr. Grady. Oh, yes; but not skid marks; just marks in the 
grass. 

The Court. In other words, you admit that the vehicle pro¬ 
ceeded that far? 

Mr. Grady. I do, Your Honor. 

Mr. Newmyer. That was 54 feet? 

Mr. Grady. Fifty-four feet—that is, the front of the vehicle 
was fifty-four feet. 

The Court. Perhaps we ought to understand just what Ve 
mean by skid marks. 
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By the Court: 

Q. What are skid marks? 

A. To my way of looking at it, when a wheel is locked, it just 
makes a mark on the highway. In other words, the 

80 wheel can’t turn. 

Q. You mean the brakes have been set? 

A. Yes; the brakes have been set. 

Q. They are different from tread marks? 

A. Yes, sir. 

Q. The marks you saw on the grass that day were skid marks?. 

A. Yes, sir; they were skid marks, because you could see in 
front of the tires where the grass had been pushed away. 

Q. That would mean that the brakes were on at the time? 

A. Yes, sir; the brakes were definitely on. 

Q. If they were not on—if the brakes had not been on—there 
would have been tread marks instead of skid marks? Is that 
correct? 

A. Yes, sir; ordinary marks; and furthermore, if the brakes 
had not been on, it would have run on over to this other high¬ 
way, into oncoming traffic. 

The Court. Of what importance is it whether these were 
tread marks or skid marks? 

Mr. Newmyer. It may later appear. I believe they may try 
to show that the skid marks do not necessarily indicate the speed 
we contend. Therefore, the length of the skid marks becomes 
material. 

The Court. My question is, what difference does it 

81 make whether these were tread marks or skid marks? 

Mr. Newmyer. For the reason that if these were skid 
marks, as we contend, he would have a total of about 200 feet 
of skids. 

The Court. Suppose these were tread marks? 

Mr. Newmyer. Then he would have a total of only 90 or 
100 feet of skids. 

The Court. What infererence do you draw from that? I am 
trying to ascertain from you what inference you draw from the 
fact that the skid marks went a certain distance. 

Mr. Newmyer. The speed of the truck with the brakes 
locked. 






The Court. Oh, I see. Then, you claim that if they weire 
tread marks—your position is that if these were tread marks— 
the speed might not have been as great? 

Mr. Newmyer. That is right, Your Honor. 


By Mr. Newmyer: 

Q. Sergeant, tell me whether or not on the day that you went 
down there, right after this accident, there was any sign be¬ 
tween that cut in the road and the bridge. 

A. Yes; there was a sign. 

Q. What was on that sign? 

A. “Slow.” j 

The Court. Is there any dispute over the presence of a 
“Slow” sign, or will that be conceded? 

82 Mr. Grady. I cannot concede that it was there, Your 
Honor. I have witnesses who say they did not see itj 

The Court. I know, but it is a physical fact whether the sign 
was there. I think the Government ought to know that. 

Mr. Newmyer. We have stipulated to this, if Your Hoiior 
please. We had a man from the Public Roads, and he would 
testify that he put a “Slow” sign there a year before the acci¬ 
dent, and that as far as his records go, it was not removed before 
the accident. 

The Court. Sergeant Embrey says it was there. 

Mr. Newmyer. That day. 


By Mr. Newmyer: 

Q. Do you recall how high that sign was? 

A. How high? 

Q. Yes. 

A. Well, it was about the height of this board here—“Slo^k” 
Q. On which side of the road was it? 

A. Well, the sign I have reference to was one on the rigjht. 
Q. On the right of what? 

A. On the right of this—right here [indicating]. 

Q. On the right of the grass plot? 

A. Yes. 

Q. In the center of the two highways. Now, wpre 
the two drivers there when you arrived out there? 

A. Well, there were two there. I don’t know whether 
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they were both drivers or not, but there were two men there. 

The Court. I think you had better take your seat. 

By Mr. Newmyer: 

Q. Did you hear the Marine Sergeant that was there make 
any statement as to the speed at which he was going prior to 
the accident? 

A. Yes; he said he was doing 40 miles an hour. 

Q. Whom did he say that to? 

A. Well, he was talking to Captain Jordan. 

Q. Did you hear Mrs. Morow, this lady here [indicating], 
make any statement to the effect that she did or did not see 
the truck? 

A. She made this statement. She said, “I positively was not 
speeding, and I put my hand out.” She said, “I saw the truck 
in my rear-view mirror.” 

Mr. Newmyer. That is all. 

Cross-examination by Mr. Grady: 

Q. Sergeant, did you see the skid mark up here at the left or 
the right wheel? 

A. I saw it on the left wheel. 

Q. This truck has dual wheels, doesn’t it? 

A. It certainly does. 

84 The Court. Mr. Grady, is it admitted by the Govern¬ 
ment that the truck was going 40 miles an hour? 

Mr. Grady. Between 35 and 40 miles an hour. 

The Court. Well, there is not much dispute about the speed 
of the Government truck. If there is not much dispute about 
that, then I do not suppose the skid marks are so important. 

Mr. Grady. I do not think they are important, Your Honor. 
I think you will find from scientific evidence that we were not 
exceeding 40 miles an hour, but I think it will be the contention 
of the plaintiff that we were going very much in excess of 40 
miles an hour. 

The Court. No ; the plaintiff, I assume from the testimony 
so far, claims the Government truck was going 40 miles an hour. 

Mr. Grady. I would be happy to stipulate to that right now 
and forget all the testimony about skid marks. 
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The Court. Very well. It is stipulated that the Govern¬ 
ment truck was going 40 miles an hour. 

Mr. Newmyer. That prior to the accident the Government 
truck was going 40 miles an hour? I will stipulate to that. 

Mr. Grady. I said between 35 and 40. 

Mr. Newmyer. I will not stipulate to that. 

The Court. I do not think it makes much difference whether 
it was 35 or 40. Of course, counsel will have to make 

85 their own case in their own way. 

Mr. Grady. I will stipulate this: not in excess of 40 
miles an hour. 

Mr. Newmyer. No ; I will not stipulate to that. That is a 
one-sided stipulation. Then it may have been ten. 

The Court. It seems to me that this case comes down to thp 
doctrine of the last clear chance, one way or the other. 

Mr. Newmyer. If there was any contributory negligence. 

Mr. Grady. I might add, if there was any negligence. 

By Mr. Grady: 

Q. Sergeant, will you tell me on which side of this bridge 
was the “Stop” sign or the “Slow” sign? 

A. Well, the “Slow” sign was on the side next to the—on 
the up side. 

By the Court: 

Q. On which side? Was it on the left or the right side of 
the road? 

A. What he is referring to, Your Honor, is, was it on the 
bridge—north side of the bridge or south side of the bridge? 

Q. Well, suppose you define it my way. Was it on the left 
side or the right side of the road facing the driver? 

A. Well, it was—the one I have reference to was on the lefi 
side of the road. There had been two “Slow” signs up 
there. 

86 Q. Do you mean on the left? 

A. Well, center, Your Honor. There is a grassy 
stretch there in the center. 

By Mr. Newmyer: 

I 

Q. Suppose you mark it for the Court. 

A. Right along in here. This is the grassy- 
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By the Court : 

i 

Q. Facing which way? 

A. Facing the bridge, sir. 

Q. Is it on the left side of the south part of the highway? 

A. Going south, it would be on the south, in the center there. 
Mr. Newmyer. Put a circle there. 

By the Court: 

Q. In other words, it faces a person in the left lane; is that ! 
right? 

A. Yes, sir. 

Q. The left lane of the south part of the highway? 

A. Yes. ! 

The Court. All right. 

By Mr. Grady: 

Q. Now, Sergeant, may I ask my question again? Was the 
“Stop” sign on the north or the south side of that bridge? 

A. “Stop” sign? 

87 Q. Yes. 

A. Which “Stop” sign are you referring to? There 
is no “Stop” sign right here. 

Q. Pardon me; I mean “Slow” sign. 

A. No. 

Q. Was this “Slow” sign, to which you refer, on the north 1 
side of the bridge—that is, before you enter the bridge—or on 
the south side, after you enter the bridge? 

A. I am positive this sign was right there [indicating]. 1 
They had two of them; one on each side. 

Q. One on each side of the street? 

A. Yes. 

Q. You are familiar with that out there? 1 

A. I don’t say I am familiar. We don’t patrol the road; the ' 
Military Policemen patrol the road. 

The Court. I wish you would speak a little slower. 

By Mr. Grady: 

Q. But you had been sometime prior to the accident? 

A. Well, I had been out there since August 1942. 
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Q. Did you notice when these “Slow” signs were first put up 
there about a year before the accident? 

A. Well, I can’t say I remember the exact day, but they were 
put up there, and then they were moved again. 

Q. Where were they moved, Sergeant? 

A. Well, the way I see it, they were on the north side,. 

88 and they were moved to the south side of the bridge. 

Q. Let me refresh your recollection. Do you remem-' 
ber about a year prior to this accident, in May 1945—pardon 
me; May 1946—two signs being put in here, one on the left 
side of the road, and one on the right side of the road, bot|h 
south of this bridge, and that two or three weeks later those 
signs were moved to the north side of the bridge, before you 
entered the bridge? Is that a fact? 

A. Yes; I believe it was about there, because I remember 
an incident we tried to get a stop light there on the direct 
entrance coming out of the Pentagon, and that was brought 
up to us. 

The Court. Just answer the question. Confine yourself tjo 
answering questions. 

By Mr. Grady: 

Q. On the day of this accident, was this sign on the soutp 
side of the bridge, or was it on the north side of the bridge? 

A. It seems to me that the sign was on the south side of tl}e 
bridge. 

Q. Do you remember it ever being on the north side of the 
bridge? 

A. Yes; there was a sign on the north side of the bridge. 

Q. Was that before or after the accident? 

A. Well, I believe it was before that accident it wals 

89 on that north side of the bridge. 

Q. Then, it is your impression that the signs originally 
put on the north side of the bridge were later put on the south 
side? 

A. I am positive that is the way it was done. That canJe 
under the Public Roads. We have no jurisdiction over those 
signs. 
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The Court. I am surprised that the Government has no 
record of where it places signs. Would not the Bureau of 
Public Roads have a record, or does it not keep records of where 
it places signs? 

Mr. Grady. Well, I might state to the Court that they do 
keep records, and the records in this case indicate as Mr. Ken¬ 
nedy would testify were he here. We realize, in accordance 
with our stipulation, that in 1946, along in May or June, these 
signs were put in on the south side of the bridge, but due to 
the fact that they were obscured- 

Mr. Newmyer. I do not stipulate to that. 

Mr. Grady. I am not saying you stipulated. The Court is 
asking me about records. 

The Court. This is not about records. You were telling me 
what this gentleman would testify to. My inquiry is whether 
there is any Government record as to when and where the sign 
was placed. I should think they would keep a record of 
that. 

90 Mr. Grady. There is a record. 

The Court. What does the record show? 

Mr. Grady. I was attempting to tell Your Honor that. 

The Court. No ; you were telling me what the witness would 
testify to. 

Mr. Grady. The record shows—would show—that this sign 
was on the north side of this bridge on the day of this accident. 

The Court. Are you going to use those records? 

Mr. Grady. Yes, I can. I can produce Mr. Kennedy, who 
will testify that they were placed there. 

The Court. It is for you to decide whether you will do so 
or not. 

Mr. Newmyer. From the stipulation we made outside when 
Mr. Kennedy was here, he stipulated that he put the sign up 
on the south side of the bridge a year before the accident. 

The Court. There was no stipulation before the Court, as 
I understood it. 

Mr. Newmyer. Mr. Grady would have stipulated that these 
signs were on the south side of the bridge when they were put 
up a year before the accident, and that they were not removed 
prior to the accident. Isn’t that what we stipulated? 
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Mr. Grady. I believe, Your Honor, we did stipulate that. 
I think I probably was in error in stipulating to that, 

91 because I think there might very well have been these 
“Slow” signs there, but the position of them is in doqbt, 

so I will agree to Mr. Newmyer’s stipulation and abandon 
that point. 

The Court. Proceed. 

Mr. Grady. I have no further questions. 

Redirect examination by Mr. Newmyer: 

Q. Sergeant, was there any sign at all in this cut on that 
date stating that cars could not go through that cut to make 
U-tums? 

A. No; there was no sign there whatsoever. 

Q. As far as you know, cars were permitted there? 

A. They were permitted. 

The Court. You do not mean U-turns; you mean left turps? 
Mr. Newmyer. I mean left turns, and then to go back, be¬ 
cause you can’t go south on the other highway. 

The Witness. The only sign that was there was the “Stqp” 
sign coming from the Pentagon proper. 

By Mr. Newmyer: . 

Q. Was it or was it not the general practice to allow cars; to 
go through there on a left turn? 

A. Yes, sir; they could turn through there, as long asj it 
was done in a manner that wouldn’t interfere with oncomjng 
traffic. 

Mr. Newmyer. I have no further questions. j 

92 Re-cross-examination by Mr. Grady : 

Q. By “oncoming traffic”; you mean traffic going 

north? 

A. Going north; yes, sir. 

By Mr. Newmyer: 

Q. There was also a “Stop” sign here [indicating] ? 

A. Yes, sir. They had to stop. 

The Court. A “Stop” sign where? 

Mr. Newmyer. Where my finger is. 


i 

I 
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The Court. Yes, I know; but for the record, suppose you 
indicate. 

By Mr. Newmyer: 

Q. There was also a “Stop” sign on the east side of the south 
grass plot? 

A. They had to stop before they could complete the turn. 

Q. Before they could go on the north-bound highway? 

A. Yes, sir. 

Q. Were you subpoenaed to come down here today? 

A. Yes; I was. 

The Court. I will exclude that question. 

By Mr. Newmyer: 

Q. Do you know Mrs. Morow personally? 

A. No; I don’t know her. 

Q. Do you know me personally? 

The Court. Just a moment. The witness has not 
93 been impeached. 

Mr. Newmyer. Oh, all right, Your Honor. That 

is all. 

Further re-cross-examination by Mr. Grady: 

Q. One further question. You say the skid mark you saw 
w’as at least two car lengths; is that your testimony? 

A. Alongside the car. I didn’t look in back of the car. 
Right along the car there. 

Q. Do you mean that that appears to be the skid mark of 
the truck? 

A. Right there where I was standing. I didn’t go back to 
measure it, because my job was to keep traffic going around 
the accident. 

The Court. Just a moment, Sergeant. Suppose you con¬ 
fine your statements to answering the questions. 

By Mr. Grady: 

Q. Did that appear to be the skid mark of the truck? 

A. Of the truck. That was the skid mark of the truck. 

Q. Did it appear to be much greater than two car lengths? 

A. Oh, yes; it appeared to be much greater than two car 
lengths. 



Q. How many car lengths would you say, at the greatest? 

A. Now, I didn’t measure, and I can’t get down to exact 
inches, but I would roughly say it was every bit of four car 
lengths. 

94 Q. Would you say in your estimation a car length 
is about 12 feet? 

A. Well, that car this lady was driving, in question, I would 
say about 12 feet long. 

Q. In other words, would you estimate the length of that 
skid mark in feet? 

A. You mean four car lengths altogether? 

Q. Yes. 

A. Well, I would say roughly it would run up about 50 Jor 
60 feet; something like that. 

Mr. Grady. All right. No further questions. 

Further redirect examination by Mr. Newmyer: 

Q. But you did not actually measure it? 

A. No; I didn’t measure it. 

Mr. Newmyer. That is all. 

The Court. You may step down. 

(The witness left the stand.) 

Mr. Newmyer. Your Honor, in view of the fact that t^ie 
testimony on skid marks has been brought out by Mrs. Morow 
on cross-examination, and also somewhat by Sergeant Embrey, 
I do not think it necessary for me to testify to that length. 
The Court. Very well. 

Mr. Newmyer. Your Honor, the only other evidence I wish 
to introduce is the traffic regulations of the State of 

95 Virginia which we have stipulated are applicable ito 
this case. 

The Court. They may be admitted. Will you please call 
the Court’s attention to the particular regulation or regulations 
which you think have a bearing on this case? 

Mr. Newmyer. The first one in Section 53, which states:! 
“The driver of a motor vehicle, trailer or semitrailer shkll 
stop, slow down or regulate the speed of such motor vehiple, 
trailer or semitrailer to accord with requirements of road signs 
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erected upon the authority of the Highway Commission or local 
authorities in cities and towns and the failure of such driver to 
comply with this provision shall constitute a misdemeanor and 
upon conviction,” and so on. 

Mr. Grady. No objection to that, Your Honor. 

The Court. It may be admitted. 

Mr. Newmyer. The next one is Section 62, Subsection 4, 
“Restrictions as to speed.” 

“Any person who shall— 

“(a) Drive any vehicle upon a highway in this State at such 
speed as may be determined as follows”—and then it goes on to 
mention the speeds that are shown by road signs. 

The Court. It is stipulated that the speed limit here was 
40 miles an hour. Is that stipulated, Mr. Grady? 

96 Mr. Grady. Yes. 

Mr. Newmyer. The next is Section 65, “Drive on 
right side of highways.” 

“Except as otherwise provided in Section 67, upon all high¬ 
ways of sufficient width the driver of a vehicle shall drive the 
same upon the right half of the highway, unless it is impracti¬ 
cable to travel on such side of the highway and except when 
overtaking and passing another vehicle subject to the limita¬ 
tions applicable in overtaking and passing set forth in Sections 
69 and 71 of this Act.” 

Mr. Grady. I do not see how that is applicable, Your Honor. 

The Court. I will admit it. I do not see the point of that 
regulation, because I do not think it is negligent to drive in 
the left-hand lane. Sometimes you have to do it. If you are 
planning to make a left turn, you drive in the left-hand lane. 
I drive out Sixth Street and make a left turn into U. Very 
often I leave the courthouse and purposely ride in the left- 
hand lane because I am going to make a left-hand turn. 

Mr. Newmyer. This makes an exception if you are going 
to- 

The Court. No; I get into the left lane as soon as I get into 
Sixth Street. 

Mr. Newmyer. I think that is in obedience to the law if you 
are going to make a left turn at the next crossing. 
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97 The Coubt. It depends on your mental intention., 
Mr. Newmyer. Section 66, “Keep to right in cross¬ 
ing intersections or railroads.” 

“In crossing an intersection of highways or the intersec¬ 
tion of a highway by a railroad right-of-way, the driver of a | 
vehicle shall at all times cause such vehicle to travel on the j 
right half of the highway unless such right side is obstructed or j 
impassable.” 

Mr. Grady. I have the same objection, Your Honor. 

The Court. I will admit it for whatever it may be worth. 

Mr. Newmyer. The reason for that- 

l 

The Court. I am not passing upon its applicability at this 
time; I am admitting it in evidence. 

Mr. Newmyer. That is similar to our regulation which does j 
not allow passing other cars on the left at an intersection, which j 
I claim is for the purpose of allowing people to make a left 
turn. The next regulation is Section 69, “Overtaking a 
vehicle.” 

“The driver of any vehicle overtaking another vehicle pro¬ 
ceeding in the same direction shall pass at least two feet to the 
left thereof, and shall not again drive to the right side of the 
highway until safely clear of such overtaken vehicle, except 
as hereinafter provided. 

“(b) The driver of an overtaking motor vehicle when 

98 traveling outside of the business or residence district as 
herein defined shall give audible warning with his horn 

or other warning device before passing or attempting to pass 
a vehicle proceeding in the same direction.” 

Mr. Grady. No objection, Your Honor. 

The Court. It may be admitted. 

Mr. Newmyer. The next one is Section 72, “Following too 
closely.” 

“(a) The driver of a motor vehicle shall not follow another 
more closely than is reasonable and prudent, having due re¬ 
gard to the speed of both vehicles and the traffic upon, and con¬ 
ditions of, the highway at the time.” 

Mr. Grady. Certainly we were not following too closely. 

We were 200 feet behind, by the plaintiff’s own testimony, j 

. . 
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The Court. I am not passing upon the applicability of this 
regulation to this particular set of facts. I am only admitting 
it in evidence. 

Mr. Newmyer. Section 75, “Signals on starting, stopping, or 
turning.” 

“(h) Drivers receiving a signal from another driver shall 
keep their vehicle under complete control, and shall be able 
to avoid an accident resulting from a misunderstanding of 
such signal.” 

The last is Section 76, “Right of way.” 

“(b) The driver of a vehicle approaching but not hav- 

99 ing entered an intersection shall yield the right-of-way 
to a vehicle within such intersection and turning therein 

to the left across the line of travel of such first-mentioned 
vehicle, provided the driver of the vehicle turning left has given 
a plainly visible signal or intention to turn left as required 
in Section 75”—which is within the last fifty feet. 

The plaintiff rests. 

Sergeant Haskell Roy Lewis was called as a witness and, 
having been first duly sworn, testified as follows: 

Direct examination by Mr. Grady: 

Q. Would you state your full name, please? 

A. Haskell Roy Lewis. 

Q. You are a staff sergeant in the United States Marine 
Corps? 

A. Yes, sir. 

Q. Were you so employed on May 19,1947? 

A. Yes, sir. 

Q. In that employment, was it your job to drive a semi- 
tractor-trailer for the Quantico, Virginia, Marine Base? 

A. Yes, sir. 

Q. How long had you been so driving such vehicle, Sergeant? 
A. Just about three years for the Marine Corps at 

100 that time. 

Q. Had you been driving a similar vehicle for anyone 

else? 

A. Not since I came in the Marine Corps, I hadn’t. 


73 


Q. On May 19, 1947, the day of this accident, where had 
you come from, Sergeant? 

A. I was coming from the garage over across Key Bridge. 
I was going down- 

Q. Was there anything in your trailer? 

A. I had commissary supplies. 

Q. About how much in weight? 

A. About four tons—about. 

By the Court: 

Q. Speak louder, Sergeant. 

A. About four tons. 

By Mr. Grady: 

Q. Do you know the approximate total weight of your ve¬ 
hicle, Sergeant? 

A. Not exactly, sir. 

Q. Would you trace your path as you came from the garage 
to the point of this accident? Where had you been? 

A. I had been to the Marine Corps Garage, which is bn 
26th Street, Northwest, and I stopped there to see if they h^d 
anything to go to Quantico. 

I went through Georgetown, across Key Bridge, right 
101 on down in front of the Pentagon Building, where the 
accident happened. 

Q. On this H Highway? 

A. Yes, sir. 

Q. Had you been on H Highway before? 

A. Lots of times; yes, sir. 

Q. How many times would you say, Sergeant? 

A. I would say around fifty times. 

Q. Over how long a period? 

A. Well, over a three-year period. 

Q. Had you had occasion to check your vehicle that day in 
reference to brakes, tires, wheels, and things like that? 

A. Yes, sir. 

Q. What were the conditions of the brakes? 

A. They were good. 

Mr. Newmyer. I object to that question unless he actuary 
made the examination himself. 
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The Court. The plaintiff does not contend that the brakes 
were not in good condition. 

By Mr. Grady: 

Q. What was the condition of the horn? 

Mr. Newmyer. I object to that question. It is entirely re¬ 
mote from whether or not he blew it. 

The Court. Well, I will let him answer. 

102 By Mr. Grady: 

Q. Was there a horn on the vehicle? 

A. Yes, sir. 

Q. Was it in working order? 

A. Yes, sir. 

Q. Did you have occasion to observe the condition of the 
tires? 

A. Yes, sir. 

Q. WTiat was the condition of the tires? 

A. They were good. 

Q. Now*, as you drove along H Highway, going south, in 
w'hich lane w*ere you proceeding? 

A. I was in the center lane until I seen this car ahead of 
me. It was in the center lane. Then I moved over in the left 
lane, because I seen the car was going slow, and I knew I would 
have to go around it when I got up to it. So I got into the 
left lane. 

Q. How far behind her were you when you w'ere totally 
within the left lane? 

A. Oh, I w'as totally in the left lane w’hen I went under the 
underpass—came out from under the underpass. 

By the Court: 

Q. You let your voice sink at the end of your sentence. 
Will you repeat your answer? 

A. I was totally in the left lane at the time I went 

103 under the overpass. 

Q. At the time you did what? 

A. At the time that I went under this overpass. 
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By Mr. Grady : 

Q. In other words, before you went under the overpays, you 
had seen the vehicle ahead of you; is that right? 

A. Yes. 

Q. At that time you were in the center lane? 

A. Yes, sir. 

Q. But before you came out of the overpass, you had already 
gone into the left lane; is that right? 

A. That is right, sir. 

Q. Would you show us the path you made by a chalk mark orr 
this blackboard after you saw her vehicle? 

The Court. He testified he saw her vehicle on the other side 
of the bridge, and the diagram shows only the south side. 

By Mr. Grady: 

Q. After you came under the bridge, then. Would ^ou get 
on this side, so that the Judge may see you? 

A. This was just about the path I made in the l^ft lane 
[indicating]. 

Q. What was the path of her vehicle, if you remember? 

A. This is the path of her vehicle, right—she is comirig along 
here [indicating]. 

Q. Would you make a mark? 

104 A. She stuck out her hand to make a left turn. I seen 
about that much of her hand [indicating], and she 
started turning to the left like that [indicating] at the same 
time she stuck her hand out; and when I seen her stick her 
hand out and seen her start turning, I hit the horn and brakes 
and swerved my truck to go left, because I was already on the 
left side, but she never, never did hesitate. She didn’t act 
like she was going to stop here at any time; she jiist kept 
turning. She was going very slow, but she just kept) making 
the turn, and I hit her left front fender and wheel. 

Q. Approximately where did your skid marks end, Sergeant, 
if you remember? 

A. About right here, sir. 

Q. Did you keep your brakes on after you hit her? j 

A. When my truck hit the car, it bounced it over. I hit her 
front—left front fender and bounced her over. At that time 
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I was just about ready to hit the curb, and I let my foot off the 
brake for the simple reason that when you hit a rough place you 
shouldn’t have your brakes on. Your wheels bounce off the 
ground, and you come down lopsideways, or something, and 
you feel it. 

Q. What do you mean by “you feel it”? 

A. It turns you over. 

Q. Turns your trailer over? 

A. It could very easily. 

105 Q. What do you mean by “hitting the horn”? 

A. I mean blowing the horn. 

Q. How far behind her were you when you first blew the horn, 
if you remember? 

A. Approximately sixty-five feet. 

Q. About how far behind her were you when you first put 
on your brakes? 

A. Sixty-five feet. 

By the Court: 

Q. Do you mean to say you could not have stopped your 
truck in sixty-five feet? 

A. I beg your pardon, Your Honor? 

Q. Do you mean to say you could not have stopped your 
truck in sixty-five feet? 

A. No, sir. 

Q. Going forty miles an hour, how many feet would it take 
from the time you put on your brakes before the truck would 
stop? 

A. Well, I am not sure, sir. 

By Mr. Grady: 

Q. Would you take the stand now? Sergeant, did you put 
your brakes on after you got up on the grass—up here 
[indicating] ? 

A. Just as my—the rear wheels of my trailer got up on the 
grass, I jammed—I put the brakes on again, and they 

106 just sat down—kind of dug up a little hole there in the 
grass—the tires did. 

. Q. Did you observe whether there was any skid mark there 
after the collision? 
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A. Only for just about that far [indicating], when I—I was 
going slow enough by that time. 

The Court. How long is that distance? I want it in the 
record. 

Mr. Grady. I would say about 18 inches. May it be stipu¬ 
lated that he has indicated a distance of about 18 inches? 

Mr. Newmyer. Yes; of skid marks he made on the grass. 
Is that what he said? 

Mr. Grady. Yes. 

By Mr. Grady: 

Q. Did you have a conversation with Mrs. Morow after the 
accident? 

A. Yes, sir. 

Q. What did she say to you, and what did you say to l^er? 

Mr. Newmyer. Just a moment, if Your Honor please. 1 do 
not think it is admissible for him to state what he said to fyer. 
I think it is admissible for him to state what she said to him. 

The Court. The whole conversation is admissible for the 
purpose of ascertaining what admissions the plaintiff might 
have made. Of course, anything he said might hjave 
107 brought out some statements. Anything he said wduld 
not be evidence of admissions themselves. 

By Mr. Grady: 

Q. What was the conversation between you and Mrs. Mo|ow 
after the accident? 

A. She carried on most of the conversation. I didn’t par¬ 
ticularly have a chance to say much, myself. She was talldng 
pretty fast, pretty well excited, and at first she didn’t want to 
give me her name and address. 

As soon as the accident happened, the first thing I did itvas 
get my accident report card. We carry one in the vehicled all 
the time. That is the first thing I did. I did it. I started to 
get her name, but—she did give it to me, though, later bujfc at 
first she didn’t think she ought to; and then she accused mp of 
coming this side of the island [indicating]—that is, across the 
island, on the wrong side of the road. I can’t remember 
too much of what she said. That I do remember. 


I 



I 
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I was just about ready to hit the curb, and I let ray foot off the 
brake for the simple reason that when you hit a rough place you 
shouldn’t have your brakes on. Your wheels bounce off the 
ground, and you come down lopsideways, or something, and 
you feel it. 

Q. What do you mean by “you feel it”? 

A. It turns you over. 

Q. Turns your trailer over? 

A. It could very easily. 

105 Q. What do you mean by “hitting the horn”? 

A. I mean blowing the horn. 

Q. How far behind her were you when you first blew the horn, 
if you remember? 

A. Approximately sixty-five feet. 

Q. About how far behind her were you when you first put 
on your brakes? 

A. Sixty-five feet. 

By the Court: 

Q. Do you mean to say you could not have stopped your 
truck in sixty-five feet? 

A. I beg your pardon, Your Honor? 

Q. Do you mean to say you could not have stopped your 
truck in sixty-five feet? 

A. No, sir. 

Q. Going forty miles an hour, how many feet would it take 
from the time you put on your brakes before the truck would 
stop? 

A. Well, I am not sure, sir. 

By Mr. Grady: 

Q. Would you take the stand now? Sergeant, did you put 
your brakes on after you got up on the grass—up here 
[indicating] ? 

A. Just as my—the rear wheels of my trailer got up on the 
grass, I jammed—I put the brakes on again, and they 

106 just sat down—kind of dug up a little hole there in the 
grass—the tires did. 

. Q. Did you observe whether there was any skid mark there 
after the collision? 
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A. Only for just about that far [indicating], when I—I Was 
going slow enough by that time. 

The Court. How long is that distance? I want it in the 
record. 

Mr. Grady. I would say about 18 inches. May it be stipu¬ 
lated that he has indicated a distance of about 18 inches? 

Mr. Newmyer. Yes; of skid marks he made on the gra^s. 
Is that what he said? 

Mr. Grady. Yes. 

By Mr. Grady: 

Q. Did you have a conversation with Mrs. Morow after t{ie 
accident? 

A. Yes, sir. 

Q. What did she say to you, and what did you say to he^*? 

Mr. Newmyer. Just a moment, if Your Honor please. I <jio 
not think it is admissible for him to state what he said to h^r. 
I think it is admissible for him to state what she said to hujn. 

The Court. The whole conversation is admissible for the 

i 

purpose of ascertaining what admissions the plaintiff migjht 
have made. Of course, anything he said might haVe 
107 brought out some statements. Anything he said woi^ld 
not be evidence of admissions themselves. 

By Mr. Grady: 

Q. What was the conversation between you and Mrs. Morc|w 
after the accident? 

A. She carried on most of the conversation. I didn’t par¬ 
ticularly have a chance to say much, myself. She was talking 
pretty fast, pretty well excited, and at first she didn’t want to 
give me her name and address. 

As soon as the accident happened, the first thing I did w£,s 
get my accident report card. We carry one in the vehicles ill 
the time. That is the first thing I did. I did it. I started to 
get her name, but—she did give it to me, though, later but at 
first she didn’t think she ought to; and then she accused me bf 
coming this side of the island [indicating]—that is, across the 
island, on the wrong side of the road. I can’t remember exactly 
too much of what she said. That I do remember. 
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Q. Would you indicate on the map where she accused you of 
coming? 

A. Yes, sir. That is one of the things she did. She accused 
me of coming this side and hitting her here [indicating]. 

Mr. Grady. I have no further questions. 

By the Court: 

108 Q. Sergeant, has it ever occurred to you that it may 
be possible to swerve to the right instead of the left in 
order to avoid a collision? 

A. Oh, you mean- i 

Q. I believe you said you tried to swerve to the left. 

A. Yes, sir. 

Q. Why didn’t you swerve to the right? If you had, there 
might have been no collision. 

A. She was in the center lane, and I was in the left lane. She 
was already on my right. , 

Q. She was making a left turn, wasn’t she? 

A. Yes, sir; but I didn’t have time to swing over that way. I 
thought if she had stopped, like I figured she might have, when 

she seen me coming, you know- 

Q. I know, but there was a distance of sixty-five feet. 
Couldn’t you have swung to the right? i 

A. No, sir; I could not. I could not. 

The Court. Very well. 

By Mr. Grady: 

Q. Your trailer was loaded with produce, was it not? 

A. Yes, sir. 

Q. Why could you not swing to the right in that distance? 
A. I could have swung right, but if I had swung enough 
to miss her, I would have turned the tractor and trailer 
over. 

109 Q. You would still have hit her? 

A. Sure. 

By the Court: 

Q. There was no other traffic on the road; is that correct? i 
A. That is correct. 
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Q. There was room for you to swing, therefore, to the right, 
was there not? 

I 

A. Yes, sir. 

Q. If you had done that, would you not have avoided the 
collision? j 

A. No, sir. 

Q. Why not? 

A. I didn’t have room. 

Q. Didn’t you have sixty-five feet? Didn’t you testify you 
started with something like sixty-five feet—when you were 
sixty-five feet behind her car? 

A. Yes, sir. 

Q. Wasn’t that sufficient room for you to swing to the right? 

A. No, sir. 

' l 

Q. How much distance did you need to swing to the right? 

A. Well, I could swing to the right, Your Honor, tut not 
enough to miss her in the center lane. I am on the left of her 
in the left lane. 

110 Q. She was already making a left turn when you were 
sixty-five feet back of her. You said you started blow¬ 
ing the horn and putting on your brakes. Wasn’t there suffi¬ 
cient room to swing to the right and avoid the accident? 

A. Your Honor, when something ahead like that' like I 
seen her start to make a turn from the center lane—just in¬ 
stinct makes you stay to the left. I just follow my 
That is what I do. I can’t explain it. 

By Mr. Grady: 

Q. Why, in your opinion, could you not have turned to the 
right to avoid this accident? 

A. Because if I had of, I would have turned the trutk over. 

Mr. Grady. No further questions. 

Cross-examination by Mr. Newmyer: 

Q. You didn’t have any trouble swinging to the left, did 
you? 

A. I swung as far as I could to the left without turning it 
over. | 

862338—50-6 
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Q. You could have swung it as far as you could to the right 
without turning it over? 

A. I wouldn’t have missed her, though. 

Q. How do you know? 

A. Well, that is the way I judged it. 

Ill Q. Sergeant, I understood you to say that when you 
were sixty-five feet behind her, you blew your horn, and 
that was at the time she had stuck her hand out and started 
to turn to the left; is that right? 

A. Yes, sir. 

Q. You did not blow your horn before that, did you? 

A. Not before that; no ,sir. 

Q. Therefore, you did not give the- 

Mr. Newmyer. Well, I will strike that. 

By Mr. Newmyer: 

Q. You intended to pass this lady when you first came from 
under the bridge, didn’t you? 

A. Yes, sir. 

Q. Yet you did not blow your horn until you saw her start 
to make a left turn? 

A. That is right, sir. 

Q. You hit her left front fender; is that right? 

A. Yes, sir. 

Q. Therefore, her car was approximately on a 45-degree 
angle when you struck it; is that right? 

A. Yes, sir. 

Q. You definitely saw her stick out her hand to make the 
turn? 

A. Yes, sir. 

Q. From the time she stuck out her hand to make the 
112 turn, she was then going approximately—she was go¬ 
ing very slowly, I think you said. 

A. Yes. 

Q. From the time you first saw her stick out her hand, she 
continued to go slowly, as anyone would in making a left-hand 
turn; is that right? 

A. She stuck out her hand and started turning at the same 
time. 
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Q. There was no doubt in your mind that she was making a 
left turn from the time you first saw her put out her hand?! 

The Court. I think she should have stopped, Mr. Newmyer. 

Mr. Newmyer. She should have what? 

The Court. She should have stopped and let the truck go 
by. 

Mr. Newmyer. She should have stopped? 

The Court. Yes. The only question is as to the last clear 
chance. That is what this case hinges on. 

Mr. Newmyer. Your Honor is assuming she was in the 
center lane. 

The Court. If a person may turn out of the center lane ovfer 
on the Shirley Highway, he had better be careful there is ho 
vehicle in the left-hand lane. 

Mr. Newmyer. She did not make a left turn from the cen¬ 
ter lane of the highway. Her testimony is, and it has not been 
disputed except by this witness, that she was on the 
113 right hand side of the left-hand lane when she started 
to make her turn. 

The Court. Well, proceed. I think this case simmers down 
to the question of the last clear chance. 

By Mr. Newmyer: 

Q. How many types of brakes did you have on your car, 
Sergeant? 

A. On the tractor? 

Q. Or car. 

A. On the tractor? 

Q. The truck. 

A. They have air over hydraulic. 

Q. Air over hydraulic? 

A. Yes, sir. 

Q. Do you also have an emergency brake? 

A. Yes. 

Q. What brakes did you apply when you first saw her sta]rt 
to turn? 

A. The foot brake. That works all of them. 

Q. Did that put it into emergency? 

A. No, sir. 
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• Q. What could you have done to put it into emergency? 

A. I don’t understand quite what you mean there. 

Q. What could you do to make all the brakes hold at 
once? 

114 A. That is what I did. The foot brake works them 
all. 

Q. All your brakes were worked at the time you first applied 
your brakes? 

A. That is right. 

Q. Is the emergency brake a separate instrument on that 
truck? 

A. Yes, sir; it is. 

Q. Did you put that on? 

A. No, sir. 

By the Court : 

Q. Why not? 

A. There was no use, sir. 

Q. Could you have stopped faster or sooner if you had put 
on your emergency brake? 

A. No, sir. 

By Mr. Newmyer: 

Q. Why not? 

A. Because the wheels were sliding as it was. Just putting 
another brake on won’t make them slow down any more. 

Q. Why do they have the emergency brake? 

A. For parking on hills, for stop lights, and so forth; to con- 
trol your truck when it goes into a skid, or something like that.' 
Q. Well, wasn’t your truck in a skid? 

A. No, sir; it wasn’t in no skid. The brakes were 

115 sliding, but, now, skidding to me is skidding sideways. 
That is what I was referring to when I was talking 

about the emergency brake. That was what I was referring 
to as skidding—is sideways. 

Q. Sergeant, will you come down here a moment? 

A. Yes, sir. 

Q. You say this woman’s car was here when she started to-i 
make her turn over here [indicating] ? 
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A. Here [indicating]. 

Q. You put yourself sixty-five feet back where? 

A. Well, along here somewhere [indicating]. 

Q. Let us make a mark here. I will do it. 

Mr. Grady. Can Your Honor see that? 

The Court. Yes. 

By Mr. Newmybr: 

Q. Make an X with a circle where your car was, and a cross 
with a circle where her car was at that time. 

A. (The witness indicated.) 

Q. Sergeant, did you make a statement in writing to the ef-j 
feet that your front bumper was opposite Mrs. Morow’s rear 
bumper when she first put out her hand and started to turn 
in front of you? 

A. No, sir. 

Q. You made no statement in writing? 

By the Court: 

116 Q. Sergeant, will you resume the witness stand, 

please? 

(The witness resumed the stand.). 

The Witness. What was that question? 

By Mr. Newmyer: 

Q. Isn’t it a fact that you made a statement in writing, a 
copy of which the Government has, in which you stated thati 
your front bumper was opposite Mrs. Morow’s rear bumper 
when you first saw her stick out her hand? 

A. You mean even? 

Q. Yes, sir. 

A. No, sir; I didn’t. 

Q. Could you have made a statement like that? 

A. No, sir. 

Mr. Newmyer. Mr. Grady, may I see that statement you 
showed me yesterday? 

By Mr. Newmyer: 

Q. Did you say this: 

“I was coming up H Road in front of the Pentagon Build¬ 
ing. There are three lanes. This woman was in the center 
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lane. I was going to pass in the left lane. Just before I got 
up with her, she gave a left-hand signal, and as she started 

turning left- 

Did you say that? 

A. Yes, sir. 

Q. (Continuing.) I hit my brakes and horn, but she 

117 kept turning.” 

Did you say that? 

A. Yes, sir. 

The Court. I do not see any difference there. 

Mr. Newmyer. He said “Just as I got up with her.” Here 
he says he was sixty-five feet behind her. 

Mr. Grady. I submit- 

The Court. The w r ord “just,” you know, is a very flexible 
term. 

By Mr. Newmyer: 

Q. Sergeant, did you see the “Slow” sign that was on the 
left side of the road? 

A. No, sir. 

Q. You did not slow down either, did you? 

A. No, sir. 

Q. You were doing 40 miles an hour, weren’t you? 

A. Between 35 and 40. 

Q. Were you looking at your speedometer? 

A. I did from time to time. 

Q. Did you look at your speedometer at the time you went 
under the bridge? 

A. At the time I went under the bridge? The exact time; 
no, sir. 

Q. Did you look at your speedometer anytime before the 
accident, after leaving the bridge? 

118 A. Between the bridge and the impact of the ac¬ 
cident? 

Q. That is right. Did you look at your speedometer? 

A. No, sir. 

Q. Did you tell Mrs. Morow and Sergeant Embrey that you 
were going 40 miles an hour? 

A. I am not sure. I told them I was going about 40 miles 
an hour. 
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Q. If you had seen the sign, you would have slowed dovn; 
is that right? 

A. Yes, sir. 

Q. You had been over that road a number of times—I think 
you said 50—and you knew there was an intersection up here 
too, didn’t you? 

A. Yes, sir. 

Mr. Newmyer. That is all. 

Redirect examination by Mr. Grady: 

Q. Sergeant, can you give us an estimate of how larg^ a 
diameter it would take you to turn that truck around at the 
speed of 35 or 40 miles an hour, to change path- 

A. Yes, sir; I think I can. 

Q. (Continuing.) To change its path without dangerj of 
turning over? 

A. You mean a complete circle or a half circle? 

Q. Let us say a half circle. 

119 A. A half circle? 

Q. What would be the diameter of the half circle] to 
change the direction of that truck? 

A. It would take—at 35 miles an hour? 

Q. Yes, sir. 

A. I would say between two and three hundred feet; majjbe 
more than that. 

l 

Q. You drive a passenger car, don’t you? 

A. Yes, sir. 

Q. Can you turn a passenger car in less or more distance 
than that? 

A. Less. 

Q. Why is that, Sergeant? 

A. Because a tractor-trailer is longer and higher. Thlat 
would tend to swing it over and want to turn over more-— 
and heavy. 

Q. Is that especially true when the tractor is loaded? 

A. Yes, sir. 

Q. Or when the trailer is loaded? 

A. It would have a tendency to be top-heavy when they ^re 
loaded heavy; clear to the top. 

Mr. Grady. That is all. 
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Re-cross-examination by Mr. Newmyer: 

Q. Sergeant, you hit this woman’s car just about at 

120 the mouth of this opening, didn’t you? 

A. Yes, sir. 

The Court. I think re-cross-examination should be limited 
to the redirect examination. 

Mr. Newmyer. I just have one question on that point, if 
Your Honor please. 

The Court. Very well. 

By Mr. Newmyer: 

Q. Sergeant, if you had turned your truck to the right— 
just slightly to the right—this car would have been all the way 
through that opening before you hit it; isn’t that true? 

The Court. I think that is a matter of argument, Mr. New¬ 
myer. I say I think that is a matter of argument. You can 
argue that when you are summing up. 

By Mr. Newmyer: 

Q. Have you ever made the test upon which you base the 
conclusion you just gave Mr. Grady, as to turning that tractor? 
A. No, sir. 

Mr. Newmyer. That is all. 

The Court. You may step down. 

(The witness left the stand.) 

The Court. How many more witnesses have you? 

Mr. Grady. I have three more witnesses. I have a pas¬ 
senger who was riding with Sergeant Lewds, I have a 

121 Marine officer who made measurements within a half 
hour after the accident, and then a police officer, but I 

must confess that I had not contemplated that he would get 
to our case before tomorrow morning, and I do not have the 
passenger or the- 

The Court. This is our usual hour of adjournment. I am 
going to suspend at this time. But before we adjourn, I wish 
to make a suggestion, so that counsel may consider and examine 
this matter overnight. That is on the question of the last 
clear chance. I want you to be prepared to discuss this aspect 
of this doctrine: 





If this truck had slowed down at the “Slow” sign, it wbuld 
have been going probably considerably slower just before the 
impact, and the driver could have avoided this accident upder 
the doctrine of the last clear chance. 

Now, assuming that he was unable to avoid this accident 
because he was going 40 miles an hour, and he could not stop 
in 65 feet, does not the doctrine of the last clear chance go 
as far as to apply to this situation: that if he had slowed down 
and had been going slow, he could have, as a result of having 
slowed down, prevented this accident? 

I am not sure of whether the doctrine of the last clear 
chance goes that far, but I should like to have you exaniine 
that question overnight and be prepared to argue it. 

Mr. Newmyer. I think the cases hold that it is continuing 
negligence. 

122 The Court. Well, the doctrine of the last clear chance 
is defined by the latest cases in our Court of Appeals 
in a rather limited way, namely, that if the defendant sees 
the plaintiff in a position of peril, or should have seen him, 
and can extricate the plaintiff from that position, he is under a 
duty to do so. But this presents the question as to whether 
the doctrine of the last clear chance applies to a situation where 
the defendant’s inability to extricate the plaintiff after he sees 
the plaintiff in a position of peril is due to some prior neglect 
on the part of the defendant. I wonder if I make my inquiry 
clear. 

Mr. Newmyer, Sr. We will examine into that, Your Honor. 

Mr. Newmyer, Jr. I have had other occasions to check the 

l 

law on that. 

The Court. I should be very glad to get authorities on that 
tomorrow, because that may be, as the testimony unveils itself, 
the deciding point in this case. I am inclined to think on t}ie 
plaintiff’s own testimony that she should have let the truck 
go by before starting to make the left turn. But if the plain¬ 
tiff recovers at all, the plaintiff is going to recover under t(ie 
doctrine of the last clear chance. That is the reason why 1 
am posing this question. I think it may be determinative of 
this case. 
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124 Washington, D. C., 

Wednesday, May 4> 1949. 

The trial of this case was resumed before District Judge 
Alexander Holtzoff at 10:10 a. m. 

* * * * * 

125 PROCEEDINGS 

The Court. Before we proceed, I wish to make an 
inquiry of counsel. Is the place where the accident occurred in 
Virginia or in the District of Columbia? 

Mr. Grady. Your Honor, it is in Virginia. 

The Court. There is no dispute as to that? 

Mr Grady. No. I think we will stipulate that the law of 
Virginia is the law that is applicable. 

•*•***•* 

Mr. Grady. I may state to the Court at this time that I 
have arranged to have the vehicle involved in this collision 
brought up, and it is now outside the courthouse. I offer to 
Your Honor at this time the opportunity to view that vehicle 
or to take a ride in it. 

The Court. I have no desire to take a ride in it. I do not see 
that there would be anything gained by taking a ride in it. 

Mr. Newmyer. I have no objection to viewing it. I think 
it would do us all good. 

The Court. I think that might be a desirable thing to do. 

* * * • • 

127 Mr. Grady. I have the tractor outside. It will be 
available for Your Honor’s view at any time. 

The Court. I might go out and look at it during our mid¬ 
morning recess. 

Mr. Grady. All right. 


Thereupon, Lloyd Madison Smith, was called as a witness 
and, having been first duly sworn, testified as follows: 

Direct examination by Mr. Grady: 

Q. Mr. Smith, will you state your full name, please? 

A. Lloyd Madison Smith. 
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128 By Mr. Grady: 

Q. Mr. Smith, I call your attention to the 19th of 
May 1947, and ask you where you were employed. 

A. Commissary, Quantico. 

***** 

Q. Calling your attention to the morning of that day, about 
11 o’clock or 11:30,1 will ask you if you were riding as a passen¬ 
ger with Staff Sergeant Lewis in a tractor-trailer hauling com¬ 
missary supplies. 

A. Yes, sir. 

Q. This diagram represents the scene of this accident cjn 
H Road at the Pentagon Building. This is the south-bou^d 
traffic lane—three of them. I ask you if that fairly and accu¬ 
rately depicts what you saw on the day of the accident. 

A. Yes, sir. 

Q. Will you describe the actions of the trailer-tractor after 
it came under this underpass, and also describe to His Honbr 
what you saw as you came under the underpass? 

A. Well, we came under this underpass. There was a lady 
going up straight in front of us in a ’38 Dodge. 

By the Court: 

129 Q. Talk a little slower. 

A. She w’as going in the middle lane, and we was ih 

the left lane. Just as she got opposite this place in the green 
to turn, she put up her hand and cut right in front of the truck. 

By Mr. Grady: 

Q. About how fast were you going when you came under th^ 
underpass? 

A. I would say 30 miles an hour. 

Q. About how far in front of your truck was the other ca 
when you realized it was turning to the left? 

A. When we realized she was turning to the left, our fron^ 
wheels of the tractor was right level with her back wheels. 

Q. At any time did you hear any horn sounded? 

A. Well, I can’t remember that; I don’t know. 

Q. Will you step down here and show us what path the truck 
took after it came under the bridge? 
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A. It was coming right up this way here [indicating], and 
just as it got about almost at this green, the tractor crossed 
up here on the green. 

Q. Did you at any time see a “Slow” sign out there, either 
before or after the overpass? 

A. No, sir. 

Q. Did you have occasion to measure the skid marks? 

130 Pardon me. Did you observe any skid marks on the 
pavement after the accident? 

A. Yes, sir. 

Q. Were those skid marks of the truck or of the other car? 

A. They were of the tractor. 

Q. Did you have occasion to measure them? 

A. No, sir. 

Q. Did you see any skid marks in the grass plot? 

A. Yes, sir. 

Q. There were skid marks in the grass plot? 

A. Yes. 

Q. Did you have occasion to measure those? 

A. No, sir. 

Q. Did you have any discussion, or were you present when 
any discussion was had, with Mrs. Morow, the woman who was 
driving the other car? 

A. I went up to the Pentagon Building and got the officer 
up there in charge, and he came down there, and by the time 
we got down there, they had just about settled it up. 

Q. I take it your answer is that you did not have any dis¬ 
cussion with her. 

A. No, sir. 

Q. Can you tell us how long it w*as between the time you 
realized the car was turning to the left and the time 

131 Sergeant Lewis put his brakes on ? 

Mr. Newmyer. If Your Honor please, I do not think 
the question is in proper form. It is not when he realized it. 
It is what he saw. 

The Court. Will you read the question, please, Mr. 
Reporter? 

The Reporter (reading): “Question: Can you tell us how 
long it was between the time you realized the car was turning 





to the left and the time Sergeant Lewis put his brakes on?” 
The Court. Objection overruled. 

By Mr. Grady: 

Q. You may answer. 

A. Just a few seconds. 

Q. About how far would you say it was between the place 
where you first realized the car was turning to the left and tfye 
place where you struck her? 

A. I would say 25 or 30 feet. 

Mr. Grady. I have no further questions, Your Honor. 

Mr. Newmyer. Would you read that question, please? 

Mr. Grady. I might ask one further question, if I may. 

By Mr. Grady: 

Q. Do you drive a car? 

A. Yes, sir. 

Q. Did you ever drive a truck? 

132 A. I have never drove a tractor-trailer. I have drove 
a small truck—ton and a half job. 

Q. From your experience in driving an automobile, and from 
sitting in the position in which you were in the front of the cab, 
could Sergeant Lewis, in your opinion, have avoided this ac¬ 
cident by turning to the right? 

Mr. Newmyer. I object to that question. This man has no 
knowledge of that type of truck. 

The Court. I will sustain the objection on another ground. 
I do not think this is a matter for expert testimony. 

Mr. Grady. I have no further questions, then, Your Honor. 

I 

Cross-examination by Mr. Newmyer, Jr.: 

* * * # • 

133 Q. Now, you were sitting beside the driver; is that 
right? 

A. Yes, sir. 

l 

Q. When did you first see this other car in front of you? 

A. Along about by where the underpass was. 

Q. Do you mean when you were by the underpass or whe|i 
she was by the underpass? 

A. She was. We was far behind her. 
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Q. How far back behind her were you when she went through 
the underpass? 

A. I don’t know. 

Q. Well, give me an approximation. 

A. I would say 50 yards. 

Q. That is, about 150 feet? 

A. Yes, sir. 

Q. Did she go through the underpass in the center lane? 

A. As far as I can remember, she did. 

Q. As far as you can remember? 

A. Yes. 

Q. What lane were you in before you entered the underpass? 
A. The left lane. 

Q. You were driving in the left lane the whole time? 
134 A. Yes, sir. 

Q. How fast was her car going as she went through 
the underpass? 

A. I don’t know. 

Q. Can you give me an approximation? Were you gaining 
on her? 

A. We was catching up on her gradually, slowing, along. 

Q. You were catching up on her? 

A. Yes, sir; slowly. 

Q. Did you have to pull out to pass her? 

A. No, sir. We was in the left lane; she was in the middle. 
Q. Did your car speed up to pass her? 

A. No, sir; just the same speed kept going. 

Q. Kept going at the same speed you had been going? 

A. Yes, sir. 

Q. Did her car slow down? 

A. I don’t know. 

Q. Were you gaining on her? 

A. Yes. 

Q. After going through the underpass, you say you did not 
see a “Slow” sign; is that right? 

A. I never noticed it—whether there was one or not. 

Q. Your driver never slowed down at any time from the time 
he went through the underpass? 
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135 The Court. That was admitted, so you need not con¬ 
sume any time on that point. 

Mr. Newmyer. All right. 

By Mr. Newmyer: 

Q. Did your driver speed up in order to pass this car? 

A. No. 

Q. You are sure of that? 

A. Yes, sir. 

Q. Now, you say, “When we realized she was turning left, 
our front wheels were opposite her rear wheels’’? 

A. Yes. 

Q. Did you see any indication that she had seen you rigljt 
next to her? 

A. No, sir. 

Q. Does your truck make noise? 

A. Not too much. 

Q. How big is it? 

A. It is an International two-ton. 

Q. It is about 15 tons loaded? 

A. If it is fully loaded, it is. 

Q. About 42 feet long? 

A. I don’t know how long it was. 

Q. Your front wheels were right opposite her rear wheels 
before she put out her hand? 

A. Yes, sir. 

136 Q. She gave no indication that she heard or saw yoii? 
A. No, sir. 

Q. And you gave no indication that you were coming up be¬ 
hind her? 

A. No. 

Q. Your answer is “No”? 

A. Well, she should have known we was coming up. 

Q. Why should she have known? You don’t know? 

A. No, sir. 

Q. You gave no indication to her? You blew no horn; is 
that right? 

A. Didn’t have time to blow the horn; she cut in front c|»f 
us too quick. 




94 


Q. You had time to blow the horn when you were about to 
pass her, hadn’t you? 

A. I guess so. 

Q. At the time you say you were beside her car with your 
front bumper about opposite her rear bumper, how far were 
both of you from the intersection? 

A. Not knowing, I wouldn’t like to say. 

Q. I would like you to give me an approximation. Were 
you a hundred feet away? 

A. About that. 

By the Court: 

Q. Let me see if I understand you correctly. Do you 
137 mean to testify that at the time the plaintiff’s car began 
to turn to the left, your front bumper was abreast of her 
rear bumper? Is that what you mean ? 

A. When we was going on up beside her, to pass her. I 
couldn’t say how many feet it was, or what. 

Q. No. My question is, at what point do you mean to say 
your front bumper was abreast of her rear bumper? 

A. Just before she turned. 

Q. Just before she turned? 

A. Yes, sir. 

By Mr. Newmyer: 

Q. That was the same time she put her hand out? 

A. She put her hand out right after she turned. 

Q. You were a hundred feet away from the intersection at 
that time? I think you just said that. 

A. It has been a long time ago; I can’t remember all the 
details. 

Q. Is it not true that you were both approximately a hundred 
feet away from the intersection when you came up beside her 
and she put out her hand? 

A. No; she didn’t put her hand out a hundred feet back. 

Q. When did she put out her hand? 

A. Just as she started to turn in the intersection from—what¬ 
ever you call it there. 

Q. Do you mean both of you went down a hundred feet 
13S to the intersection, and she turned right as she got op¬ 
posite the intersection? 


A. Turned left. 

Q. That is what I meant. Is that what you mean to say? 

A. Yes, sir. 

Q. You were alongside her then? You were passing h£r 
then, weren’t you? 

A. No, sir; coming up behind her, getting up to the front 
wheels, along in there. 

Q. I think you testified you were going faster than she wafc; 
is that right? 

A. We had to be to pass her. 

Q. That is true. A hundred feet away from the intersectio|i, 
your front bumper was opposite her rear bumper. Why didn’t 
your car pass her before you got to the intersection? 

A. (The witness did not answer.) 

Q. You don’t know? 

A. No. 

Q. I think you said it was a few seconds between the time yc^u 
realized her car was turning left and the time your brakes we^e 
applied? 

A. Yes. 

Q. Was it about five seconds? 

A. He applied the brakes as soon as he seen she was goii)ig 
to turn left. 

139 Q. I just want you to answer the question. 

Mr. Grady. I submit the question is answered. 

The Court. I did not understand the question. Will you 
please read the question and answer, Mr. Reporter? 

(The last question and answer were read by the reporter}.) 

The Court. I think that is an answer. 

Mr. Newmyer. I should like to ask the question if he c^n 
estimate how many seconds it was. 

The Court. You may ask that. 

By Mr. Newmyer: 

Q. Was it about five seconds? 

A. I don’t know. 

Q. What do you mean by “a few seconds”? 

A. Well, it just seemed- 

86233S—50-7 
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The Court. I do not think it is appropriate to pursue that 
matter. “Just a few seconds,” I presume, means as long as it 
takes for the psychological and physical reaction to take place. 
That is what I infer from his answer. 

By Mr. Newmyer: 

Q. Your car skidded about 70 or 90 feet, didn’t it? 

A. I don’t know. 

Q. Could it have been about that? 

A. It could have. 

Q. Your driver turned his wheels to the left as soon as he 
saw this woman turning, didn’t he? 

140 A. Yes, sir. 

Q. Was there anything on the right? 

A. No, sir. * 

Q. She was going to the left, wasn’t she? 

A. Yes. 

Q. Did he have any difficulty making that turn to the left? 

A. He went up on the green, in between the roads. 

Q. I mean before that he had no difficulty in turning the 
wheels to the left and taking the truck over in an easterly direc¬ 
tion, did he? 

A. Turning the truck to the left? 

Q. That is right. 

A. Well, he was running right down beside the curb. 

Q. And he turned the wheels to the left to go up over the 
grass plot, didn’t he? 

A. Yes, sir. 

Q. Couldn’t he just as easily have turned the truck to the 
right? 

A. No, sir. 

Q. Why not? 

A. If he had of, he would have come in front of a car that 
was in front of his truck. 

Q. You are sure of that? 

A. Yes. 

141 Q. If her car was moving to the left? 

A. Yes. 

Q. Her car was moving the whole time? 




97 


A. Yes. 

Q. Your driver turned in the same direction in which she 
was moving? 

A. Yes, sir. 

Q. You said the truck was going 30 miles an hour as it canjie 
through the underpass. What speed was it going as it was 
passing down here, near the intersection [indicating] ? 

A. About the same speed. 

Q. And she had slowed down all the time? She was goiiig 
very slowly when she was making her turn, wasn’t she? 

A. I couldn’t see where she slowed down very much. 

Q. How fast was she going? 

A. I don’t know. 

By the Court: 

Q. Do I understand you to say that, in your opinion, die 
truck w*as going 30 miles an hour? 

A. Yes, sir. 

Q. Is that based just on your feel of the driving, or did y<j>u 
actually see the speedometer? 

A. Just based on the way the truck was riding. 

By Mr. Newmyer : 

Q. If, as you say, the rear of the truck would have ijit 
142 this woman’s car if this man had turned to the right, is 
there any reason to suppose that the rear of the tru<fck 
w T ould not have hit the woman if he was turning to the left? 

A. The rear—the front of it would have caught the reajr. 

By the Court: 

# 

Q. Will you talk a little more distinctly, slowly, and louder, 
and face this way so that we can all hear you? 

A. If he would have turned to the right, the front of his 
truck would have caught the back of her car. 

Mr. Newmyer. I do not think you understood my question. 
Will you read the question, please, Mr. Reporter? 

The Reporter (reading): “Question: If, as you say, the 
rear of the truck would have hit this woman’s car if this 
had turned to the right, is there any reason to suppose that the 
rear of the truck would not have hit the woman if he was turn¬ 
ing to the left?” 
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Mr. Grady. I submit the witness has answered. He said the 
front of the truck would have hit her. 

The Court. I think he answered the question. 

By Mr. Newmyer: 

Q. You say the front of the truck would have hit what? 

A. The rear of her car. 

Q. If he turned to the right? 

A. Yes, sir. 

143 Q. But the front of the truck hit the rear of her car 
when it turned to the left, didn’t it? 

A. No; he sideswiped her. 

Q. If your truck had been 90 feet behind this car when she 
made her turn, it would have had no difficulty in turning to 
the right then, would it? 

A. No, sir. 

Mr. Newmyer. That is all. 

The Court. Is there any redirect? 

Mr. Grady. There is something I overlooked on direct. 

The Court. Very well. 

***** 


144 Thereupon, Lieutenant Charles Ellsworth Hazen, 
was called as a witness and, having been first duly sworn, 

was examined and testified as follows: 

Direct examination by Mr. Grady: 

Q. Lieutenant, will you state your full name, please? 

A. Charles Ellsworth Hazen. 

The Court. Speak loud, slow, and distinctly. 

145 By Mr. Grady: 

Q. You are a lieutenant in the United States Marine 

Corps? 

A. Yes, sir. 

Q. Were you so employed on May 19,1947? 

A. Yes, sir. 

Q. Did you have occasion to investigate for the Marine 
Corps an accident which happened on H Road near the Penta¬ 
gon Building? 



A. Yes, sir. 

7 I 

Q. I show you this diagram and ask you if you can identify 
it. 

A. Yes, sir. It’s a diagram I made out, sir. 

Q. A diagram that you yourself made? 

A. Yes, sir. 

Q. How soon after the accident did you arrive at the scent? 

A. About two and a half hours. 

Q. Were the vehicles in the same position at that time? 

A. No, sir. 

Mr. Newmyer. I object to that. 

The Court. I do not see how he would know that. Hoy 
would he know if at the time he arrived the vehicles were in the 
same position as at the time of the accident? 

Mr. Grady. I withdraw that. 

146 By Mr. Grady : 

Q. Did you have occasion to make measurement pf 
the lanes, skid marks, grass plot, and various things of thpt 
nature? 

A. Yes, sir. 

Q. Are those measurements revealed on the plat which ypu 
have shown here? 

A. Yes, sir. 

Mr. Grady. I now offer this diagram in evidence, Yoilr 
Honor. 

I 

Mr. Newmyer. If Your Honor please, I have no objection 
to that part of the diagram which shows the measurements hje 
made of skid marks, and the physical condition of the roap. 
I object to anything on the diagram in which he shows the 
position of the vehicles as they might have been prior to the 
accident and where the point of impact actually was. 

The Court. I am going to admit the diagram. Of coursp, 
in using the diagram, the Court will bear in mind the fact thait 
the supposed location of the car at the time of the accident 
as shown on the diagram is purely hearsay. But the rest pf 
the diagram is validly admissible. 

Mr. Grady. May it be marked. Your Honor, as “Defendant^ 
Exhibit 1”? 
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The Court. Yes. 

147 (The diagram referred to was marked as “Defendant's 
Exhibit 1” and received in evidence.) 

By Mr. Grady: 

Q. Lieutenant, on that diagram you show, “Point of impact.” 
Can you tell us how you ascertained the point of impact? 

A. Yes, sir. 

Mr. Newmyer. I have the same objection. 

The Court. Objection overruled. This is preliminary. 

By Mr. Grady : 

Q. Can you tell us how you ascertained the point of impact? 
A. Yes, sir. 

Q. How did you ascertain it? 

A. Dirt on the road, sir. 

By the Court: 

Q. I did not understand you. 

A. Dirt on the road. 

The Court. Well, then, that is not hearsay. That part of the 
diagram also is admissible. 

Mr. Newmyer. Your Honor, I do not object to the fact that 
he found dirt on the road. I object to the fact that he classifies 
it as the point of impact. 

The Court. That is his inference. It is not conclusive, but 
it is admissible. 

148 By Mr. Grady : 

Q. Did you measure the skid mark, Lieutenant: 

A. Yes, sir. 

Q. How long was that skid mark? 

The Court. Does not the diagram speak for itself? 

Mr. Grady. I think there has been a controversy over the 
length of the skid mark. I should like to have the witness tell. 
The Court. Very well. 

By Mr. Grady: 

Q. Did you measure the complete skid mark? 

A. Yes, sir. 

Q. How long was that, if you remember? 

A. Sixty-nine feet, sir. 




By the Court: 

Q. How long? 

A. Sixty-nine feet, sir. 


By Mr. Grady: 

Q. Lieutenant, have you from the records in the Marine Coips 
been able to ascertain the weight of this vehicle on the day of 
the collision? 

A. Yes, sir. 

Q. What was that weight? 

A. The weight of the vehicle was 8,789 pounds, sir. 

Q. What was the total weight of the vehicle plus lo£d, 
149 if you know? 

A. 31,189. 

Q. Did you have occasion to examine this vehicle after tjhe 


collision? 

A. Yes, sir. 

Q. Would you state its general condition—that is, as far as 
tires, horn, and brakes are concerned? 

A. They were good, sir. 

The Court. There is no contention here that the brakes were 
not in proper order. 


By Mr. Grady: 

Q. Have you been able to ascertain the length of this vehicle? 

A. Yes, sir. 

Q. What is the length of it—tractor plus trailer—from 
bumper to bumper? 

A. Forty-six feet, seven inches. 

Q. Lieutenant, did you have occasion two days after this 
accident, on the 21st of May, to interview Mrs. Rose Morow^l 

A. Yes, sir. 

Q. Where was that interview? 

A. At her home, sir. 

Q. Was anyone with you? 

A. No, sir. 

Q. Did you appear in a Marine Corps uniform? 

150 A. Yes, sir. 

Q. Will you state the substance of your conversation 
with Mrs. Morow at that time? 
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A. Well, Mrs. Morow was—I identified myself to her and 
explained my duties—that I was investigating the accident— 
and I asked her to make out a statement—written statement— 
as to how the accident happened, and she refused to do so. So 
I made notes during the interview with Mrs. Morow about how 
she thought the accident happened. Do you w r ant that, sir? 

Q. Would you state the substance of your conversation? 

A. Yes, sir. I asked Mrs. Morow when she first seen the 
Marine Corps truck. 

She said the first time she thought she seen it was in the 
north-bound lane, going south, and the second time she said 
she thought she seen it was about a hundred yards to the rear 
of her vehicle. 

Mrs. Morow also said that she couldn’t see objects very well 
without her glasses. I asked her if she was wearing glasses at 
the time, and she would not state whether she was or whether 
she was not. 

I then asked her whether she was going to put a claim in 
against the United States. She said that she couldn’t answer 
that question; that her lawyer would for her. 

That is about all, sir, that I can remember about that 
151 interview. 

Mr. Grady. I have no further questions, Your Honor. 
Just keep your seat, Lieutenant. Counsel may want to ask 
you questions. 

The Witness. Yes, sir. 

Cross-examination by Mr. Newmyer, Jr.: 

Q. Do you have with you those notes that you made? 

A. No, sir. 

Q. You don’t have the notes that you made of the inter¬ 
view? 

A. No, sir. 

Q. When did you last see them? 

A. About three days ago, sir. 

Q. Why didn’t you bring them with you? 

A. Nobody asked me to, sir. I wasn’t informed to bring 
them -with me, sir. The notes that I made out, sir, was in the 
rough and put in my reports. The original notes was de¬ 
stroyed. 
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By the Court: 

Q. Have you your report with you? 

A. No, sir. 

The Court. Have you the Lieutenant’s report in your file? 
Mr. Grady. I believe I have, Your Honor, if it is the same. 

By Mr. Grady: 

152 Q. Is that a three-page typewritten report, Ijieu- 
tenant? 

A. Yes, sir; three or four pages. 

The Court. Then, it is available here in the courtroom. 

Mr. Grady. Would you like that to be given? 

The Court. No; I do not want to see anything that is not 
in evidence. 

By Mr. Newmyer: 

Q. Did Mrs. Morow tell you when you went to see her jthat 
she preferred that you talk with her lawyer, and that her lawyer 
told her not to sign any statements for you? 

A. Later on in her conversation, toward the end; yes, sir. 

Q. She w T as not required to sign any statement for you, was 
she? 

A. No, sir. 

Q. She never said that she didn’t have her glasses on on the 
day of the accident, did she? 

A. She couldn’t state whether she had them on or not. 

Q. She didn’t state that she did not have them on, did ^he? 
A. No, sir. 

Q. Was she nervous when you interviewed her? 

A. Yes, sir. 

Q. Very nervous? Was she upset? 

A. She didn’t appear to be too much upset; no sir. 

153 Q. Did she tell you that she was not feeling well? 

A. Yes, sir. 

Q. Did she also tell you she just did not want to be botheiled; 
that she did not feel well enough to talk to you? 

A. No, sir. 

Q. Have you ever driven one of these trucks? 

A. Yes, sir. 

Q. How long? Over a period of what time? 

A. About a month, sir. 
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Q. How is the steering gear on these trucks- 

The Court. Is that with in the scope of the direct exam¬ 
ination? 

Mr. Newmeyer. Your Honor, he has brought out the con¬ 
dition of the brakes and the horn. I think I have a right to 
bring out the condition of the steering wheel. 

Mr. Grady. I did not ask him about the steering wheel. 

The Court. Do you charge any defect? 

Mr. Newmyer. No; I want to show that it was in good con¬ 
dition. 

The Court. I assume that the truck was in good condition, 
because there is nothing to the contrary. 

Mr. Grady. I will admit that the truck was in excellent con¬ 
dition, Your Honor. 

The Court. Very well. 

By Mr. Newmyer: 

154 Q. Do you know how long it takes that truck to stop 

after the brakes are applied? 

A. That depends, sir, on how fast the truck is going. 

The Court. Suppose you turn this way. After all, your tes¬ 
timony is for the benefit of the Court, not for the benefit of 
counsel. 

By Mr. Newmyer: 

Q. Have you tested that truck under various conditions? 

A. I don’t quite understand what you mean—various 
conditions. 

Q. Have you tested the stopping distance of that truck? 

A. Yes, sir; I checked the brakes in Quantico that evening, 
sir. 

Q. What speed were you going? 

A. The driver was going about, I judge, 20 or 25 miles an 
hour. 

Q. Were you driving? 

A. No, sir. 

By the Court: 

Q. What is the stopping distance at the rate of 20 or 25 miles 
an hour? Did you make a memorandum of that? 

A. No, sir; I did not. 


By Mr. Newmyer: 

Q. Did you observe how long it took him to stop? 

A. Yes, sir. When we check the brakes like that, wb 

155 just wanted to see if all the wheels slide. 

Q. Did you put your wheels into a skid? 

A. Yes, sir. 

Q. What type of road did you test this truck on? 

A. Cement, sir. 

Q. You were going 25 miles an hour? 

A. I would say about that; yes, sir. 

Q. How long did it take you to stop? 

A. I didn’t measure the distance, sir. 

Q. Do you have any idea? 

The Court. Is there going to be any testimony on what the 
stopping distance of the truck is? 

Mr. Grady. No; Your Honor, not of this particular truck; 
the reaction time and approximate distance of stopping a truck 
of this nature. 

The Court. Are you going to have any testimony on that 
point? 

Mr. Grady. Yes. 

The Court. Then, it is not necessary to pursue this. 

Mr. Newmyer. I think it is more important to have the maijL 
who tested that truck than some evidence that is in books. 

The Court. He says he did not observe the time. 

Mr. Newmyer. May I ask whether or not he knows the ap¬ 
proximate distance in which the truck was stopped? 

The Court. You may ask him that, if he can approxif 

156 mate it. But I do not think the Court would be very 
much helped by a guess. I will let you ask the question^ 

if you wish. 

By Mr. Newmyer: 

Q. Can you approximate the distance? 

A. No, sir. 

Q. What was the test made for? 

A. To see if all brakes were working, sir. 

Q. That truck has air brakes, does it not? 

A. Yes. 
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Q. And hydraulic brakes? 

A. Yes, sir. 

Q. And also an emergency brake? 

A. Yes, sir. 

Q. Is that truck easy to steer? 

A. About the same as any truck that size, sir. 

Mr. Newmyer. That is all. 

The Court. Is there any redirect? 

Mr. Grady. No redirect. You may step down, sir. 

(The witness left the stand.) 

Thereupon, Walter Roy Ostrom, was called as a witness, 
and, having been first duly sworn, testified as follows: 

Direct examination by Mr. Grady: 

157 Q. Sergeant Ostrom, will you state your full name 
and employment, please? 

A. Walter Roy Ostrom. I am assigned to the Accident In¬ 
vestigation Unit, Metropolitan Police Department. 

Q. In that capacity, have you had occasion to make studies 
of various braking distances and stopping distances for various 
types of vehicles? 

A. I have. 

Q. I ask you, Sergeant, if you can tell us at what speed or— 
pardon me—how many feet a vehicle will travel in one second 
going at the rate of 40 miles an hour, if you know. 

A. At 40 miles an hour, a vehicle is traveling 58.7 feet a 
second. 

Q. I will now ask you, Sergeant, What is the average reac¬ 
tion time between the time a person sees a position of danger 
and can apply his brakes—an average person? 

A. From thousands of tests performed by various agencies, 
including the American Automobile Association, the School of 
Applied Psychology at Yale, the National Safety Council, Ohio 
State School of Engineering, Penn State Engineering School, 
and some I have performed myself, we have found that the 
actual average time is about three-quarters of a second. Some 
people will react in a slightly shorter time, but the average 
is three-quarters of a second. 
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158 Q. As I understand it, that is the time between when 
a person views danger and the time he gets his foot bn 

the brake. 

A. That is correct. 

Q. Have you had occasion to ascertain the amount of time 
necessary between the application of the brake and the full 
effectiveness of the brake, with an air brake, for a tractor-trailer 
truck? 

A. From personal observation, there is a definite lag there 
of a split second, perhaps, or almost a second. In consulting 
with Mr. Bruce, automotive engineer at the Bureau of Stand¬ 
ards, he has given information through pamphlets that he has 
written that the full effectiveness of an air brake is a full 
second. 

Mr. Newmyer. If Your Honor please, I object to that. Ido 
not think this witness is qualified to state the effectiveness of 
an air brake, based on his qualifications—his personal quali¬ 
fications—as to air brakes. If they want to bring down here 
Mr. Bruce of the Bureau of Standards, I have no objection. 

The Court. I think this witness is qualified as an expert. 
Of course, all experts obtain part of their knowledge, at leasjt, 
from reports and publications. No expert obtains all of hjs 
knowledge from his own experimentation and observation. If 
that were the rule, then no scientist would be allowed ^o 

159 testify as an expert. 

Mr. Newmyer. We are dealing here with a 15-tc^n 
vehicle. Now, I know Sergeant Ostrom. I do not know whbt 
expertness he has had with that type of vehicle. I know lie 
has had experience with automobiles. 

The Court. I am going to allow this testimony. He has nit 
testified, as yet, to anything about this particular type c^f 
vehicle. He has testified to reaction time of the average human 
being. I will allow it. 

Mr. Newmyer. I did not object to that. I objected to the 
reaction time with air brakes, when he has had no personal 
experience with them. 

The Court. He does not have to have personal experience 
in every particular branch of the field in order to be an expert. 
I will overrule the objection. 
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By Mr. Grady: 

Q. Sergeant, I will ask you if you can determine scientifically 
how far it would take a vehicle weighing 31.000 pounds, travel¬ 
ing at the rate of 40 miles an hour, to stop with excellent brakes. 

Mr. Newmyer. I object to that question. 

The Court. Objection overruled. 

Mr. Newmyer. Of course, there are the conditions of the 
road and all kinds of other factors. 

The Court. Objection overruled. You can bring 

160 them out on cross-examination. That might go to the 
weight of the testimony, but not to its admissibility. 

By Mr. Grady: 

Q. Can you state. Sergeant, how far it would take to stop 
a vehicle weighing 31,000 pounds, traveling at 40 miles an hour? 

A. I would have to know the streets, sir. 

Q. Sergeant Ostrom, did you at my request the day before 
yesterday go out with me and view the scene of this accident 
on H Highway? 

A. I did. 

Q. Did you observe the type of concrete in the left lane? 

A. I did. 

Q. From that observation, have you been able to ascertain 
the coefficient of that street? 

A. I have. 

Q. Assuming that coefficient, assuming 31,000 pounds, as¬ 
suming 40 miles an hour with excellent brakes, are you able to 
determine how long it would take that truck to stop? 

A. With a speed of- 

Q. Forty miles an hour. 

A. Forty miles an hour? 

The Court. Forty miles an hour? 

Mr. Grady. Forty. 

The Witness. I am going to have to have- 

161 By the Court: 

Q. Will you speak a little louder? 

A. I am going to have to have my chart. I did not come 
down here prepared to speak on skid marks. I thought that 
was stipulated. 



By Mr. Grady: 

Q. Is this one of your charts? 

A. Yes. Observation of that particular street or surface, 
Your Honor: It is brushed concrete. It has a quite high) co¬ 
efficient. . | 

From a speed of 20 miles an hour, from recent tests per¬ 
formed by Dr. R. A. Moyer, of the Iowa State Engineering 
School, and by the Bureau of Public Roads, they have fo)und 
out, from a speed of 20 miles an hour, that the coefficient js 70 
percent. From a speed of 40 miles an hour, the coefficient drops 
to about 65 percent. 

Also, going back on the test performed by the Bureau of 
Public Roads, with a vehicle weighing between 30,000 and 
40,000 pounds, they have found out from a speed of 20 miles an 
hour—and this is from testing five hundred and some odd 
vehicles—that the average stopping distance with air brakes is 
about 55 feet to 58 feet, at 20 miles an hour. 

By the Court: 


Q. What is it at 40 miles an hour? 

A. At 40 miles an hour, your stopping distances vary 
162 as does the speed. Therefore, when you double your 
speed, you increase by four times your stopping distance. 
That would be four times 55, which would be 220 feet. 

I 

By Mr. Grady: 

Q. Sergeant, you say it would take 55 feet to stop? 

A. Fifty-five at 20 miles an hour. 

Q. At 40 miles an hour, it would take 220 feet? 

A. These are actual tests performed by the Bureau of Pijblic 
Roads, and contained in a pamphlet issued by them, whijjh I 
have but did not bring today because I did not think I was 
going to be asked to testify about brakes. 

Q. Can you tell me what it would be at 35 miles an houj-? 

A. At 35, it would be approximately a hundred feet. 


By the Court: 

Q. What was your answer? 

A. Let me check that, Your Honor. 
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By Mr. Grady: 

Q. At 35 miles an hour. 

A. Now, I think I have made a mistake. I do not have a 
ruler. 

Q. Would a blank sheet of paper help you? 

A. It would very much, please. It would be approximately 
150 feet, sir. 

Q. Can you tell what it would be at 30 miles an hour? 

A. At 30 miles an hour, and the same coefficient, it 

163 would be approximately a hundred. 

By the Court: 

Q. What was your answer? 

A. A hundred. 

By Mr. Grady: 

Q. Sergeant, do these distances you have given us, with stop¬ 
ping distances, include the reaction time? 

A. It does not. 

Q. Does that include time for the effectiveness of an air 
brake? 

A. It does not. 

Q. In other words, the footage you have given us 
includes- 

A. Let me retract right there for a moment. At these tests 
performed for the Bureau of Public Roads, they had an elec¬ 
trical contact underneath the brake. At the time that the 
foot was depressed on these air brakes, a mark appeared but 
they used an electrical device in which the register started 
counting at the time of depression of that brake. Therefore, 
they took in the entire time during the time that the foot brake 
was depressed. Therefore, it would take in the time necessary 
for the brakes to be applied before the vehicle came to a com¬ 
plete stop. 

Q. In other words, it included everything except reaction 
time? 

164 A. That is true. That is one reason for the lower 
coefficient here in figuring on this particular test that 

we performed on these 500 vehicles—was because of the fact 
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that the point registered at the moment of application of the 
brakes. 

Mr. Grady. No further questions. 

Cross-examination by Mr. Newmyer: 

Q. If it takes a vehicle such as that 200 feet to stop at 40 
miles an hour, then in your experience and in your capacity 
with the Accident Investigation Unit would you say that su|;h 
a truck should stay at least 200 feet behind a preceding vehicle? 

A. At what speed, sir? 

Q. At 40 miles an hour. 

A. I would say definitely it should stay behind it at least 2t)0 
feet, at 40 miles an hour, as a safety factor. 

Q. Sergeant, I direct your attention to this board, which rep¬ 
resents the scene of the accident involved in this case. 

The Court. The Court wishes to call your attention, Mtr. 
Newmyer, to the fact that this witness testified as an expert 
to certain measurements and data, and I think the cross-exarqi- 
nation should be confined to the matter brought out on direct 
examination. 

165 By Mr. Newmyer: 

Q. Sergeant, can you tell me what speed is repre¬ 
sented by 200 feet of skid marks in such a truck as we ha^e 
here? 

A. The 200 feet would be entirely on the same type of 
surface? 

Q. No. There would be 130 feet on the cement surface 
and about 54 feet of skid marks on a grass surface, on the gra^s 
plot which you saw out at the scene. 

A. That was how long on the grass? 

Q. Fifty-four plus 130; approximately 180 feet of skid markp. 

A. Could you tell me what the wheel base of the truck is? 

Q. I think it is 31 feet. 

A. I am going to have to assume, Your Honor, that when you 
make skid marks on the street, the over-all length of skid mark, 
the first mark appearing on the street, is from the rear wheeis 
of the trailer, in the absence of any statement as to the actual 
length of each skid. 

s 
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When we make these measurements on the street with the 
Accident Unit—I might explain this to qualify the answer— 
we take the length of each skid mark left by the wheels. We 
add those together, and in the case of a four-wheel vehicle we 
divide by four, and that gives us our approximate stopping 
distance. 

166 Now, in this accident, where I have the total skid, it 
means I am going to have to assume that the first ap¬ 
pearance of skid marks was from the rear wheels, and that the 
end of the skid marks was from the front wheels, the vehicle 
having brakes on all three axles. Therefore, we take the first 
150 feet—the first 150 feet—and we are going to have to deduct 
from that 31 feet 4 inches. Do you see? 

Q. Yes. I 

A. That leaves 119 feet 8 inches on the surface that we have 
just testified to that this type of vehicle weighing 15 tons would 
stop at a coefficient of approximately 30, according to the 
tests—over-all tests—performed by the Bureau of Public 
Roads, which I quoted. 

Q. Thirty on what? The grass? 

A. No. That w^as figured on the tests performed by the Bu¬ 
reau of Public Roads, where over 500 vehicles were tested. 

This, of course, takes in, as you understand, the moment of 
depression of the brakes, as I testified before. That brings 
the coefficient down to 30 percent. 

Q. I thought you said the coefficient of that surface is 70. 

A. Definitely, but I must figure this fairly in order to figure, 
as I testified before, on the 200-foot stopping distance. That 
figure on these tests performed does take into considera- 

167 tion this mechanical lapse from the moment the brake 1 
was applied and the brake pedal was depressed. 

By the Court: 

Q. Sergeant, suppose you figure this matter out in your own 
way. 

A. It would be 119 feet 8 inches at that 30 percent coefficient 
with an established speed of 32 miles an hour, approximately. 
That is on the concrete itself. 
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If the vehicle had been going 32 miles an hour, leaving a total 
skid mark of 150 feet on that surface, it would have come tjo a 
complete stop. Now, it would be impossible for me to figure 
the speed necessary, then, to carry it on another 150 feet] or 
another 150 feet on grass. Were these skid marks on graiss? 

By Mr. Newmyer: i 

Q. Skid marks? 

A. This is a continuous skid mark right on up through c^ver 
the grass [indicating] ? 

Q. Yes. 

A. My opinion is that that grass would give us as good a 
coefficient as we have figured here, because the brakes are 
already applied. I believe it will give us at least a 30-percent 
coefficient. 

By the Court: 

Q. So your answer is that if the skid marks were a hundred 
feet long, the vehicle was traveling at 32 miles an 
168 hour; is that correct? 

A. 150 feet, sir, less the wheelbase of the vehicle. 

Mr. Newmyer. That is just on the concrete. He has not 
finished, if there is an extended skid mark going over the 
grass. 

Mr. Grady. Your Honor, I object to this hypothetical ques¬ 
tion on this ground. There has been no showing in this Case 
that this skid mark was continuous. Even the plaintiff, by her 
own testimony, admits that there was no skid mark from the 
point of impact to the curb, as I remember her testimony. 

The Court. What troubles the Court is something else, I 
understood your contention, Mr. Newmyer, to be that the skid 
mark was 90 feet. 

Mr. Newmyer. It was 90 feet up to the point of impact, 
40 feet from the point of impact to the grass, and 54 feet oni the 
grass plot. 

The Court. This is a hypothetical question. I think t^iere 
is evidence which might form the basis of such a question. 
Perhaps the witness would like a little time to make a compu¬ 
tation. This might be a convenient time for us to take our mid- 
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morning recess. We will take a fifteen-minute recess instead 
of the usual ten-minute recess. 

If the counsel will accompany me now, we will first go and 
inspect this vehicle. 

***** 

169 (At 11: 14 a. m. a recess was taken. During the recess 
a view was had of the tractor and trailer, which were 

parked in from of the court house. Present: The Court, counsel 
for both sides, the Deputy Clerk (Mr. Flannagan), and the 
reporter (Mr. Attig). 

***** 

170 Q. Sergeant Ostrom, you may have misunderstood my 
previous question. I wanted to ask you at what speed a 

truck of this size—what the minimum speed of a truck of this 
size would have been going if there was a continuous skid mark 
of 1S4 feet. 

Mr. Grady. I object to that. 

By Mr. Newmyer: 

Q. 130 feet of which were on the concrete, and the balance 
on the grass. 

Mr. Grady. I object to that on two grounds: first of all, that 
there is no evidence in this case that the skid mark was con¬ 
tinuous; secondly, upon the theory or upon the ground that I 
believe it has been stipulated that the speed was not in excess 
of 40 miles an hour. 

The Court. That is what I thought. I thought it was stip¬ 
ulated that the speed was not in excess of 40 miles an hour. 
You claim it was 40 miles an hour, and the driver testified it 
was between 35 and 40. 

Mr. Newmyer. We claim it was 40 or over. The stipulation, 
as I recall it, was that it was at least 40. 

The Court. No; I did not so understand it. I did not 

171 understand that you claimed that the truck was being 
driven at a rate in excess of the speed limit. Of course, 

I understand your claim as to the “Slow” sign. There is no con¬ 
tention on the part of the Government that the truck slowed 
down in compliance with the sign. So I do not see that there 


is any really substantial controversy over the question of! the 
speed of the truck. 

Mr. Newmyer. In view of that, I do not think any testimony 
of this witness will be necessary. 

By Mr. Newmyer : 

I 

Q. There is one question. I think I asked you this, b^it I 
want to make sure. 

In your capacity as a sergeant with the Accident Investiga¬ 
tion Unit, you are familiar with speed regulations and rules of 
the road, are you not? 

A. In the District of Columbia; yes. 

Q. In the District of Columbia. Is it not generally recognized 
that a car should be able to stop within assured stopping I dis¬ 
tance ahead at whatever speed he may be going? 

A. May I be permitted to quote the District regulations to 
qualify that? 

Q. All right. 

A. The District regulations state: 

“A driver shall not drive closer to another vehicle thaln is 
reasonable and prudent, taking into due consideration 

172 the surface of the roadway, condition of the weatjher, 
traffic then and there upon the highway, or any o^her 

condition then and there existing.” 

Q. That condition would also include intersections up ahpad? 
A. You are required to slow down so as to avoid colliding 
at all intersections. 

Mr. Newmyer. I think that is all. 

* * * * #| 

173 Mr. Grady. Your Honor, I should like to introduce 
certain traffic regulations of the State of Virginia. 

The Court. Very well. 

Mr. Grady. Frankly, the laws that I have are the last pnes 
that were available to me. They are the 1940 edition. I’un¬ 
derstand there is a 1948 edition, but the 1940 edition, th^,t I 
have, would apply, because this accident happened in 1947- I 
do not know whether Mr. Newmyer contends otherwise, but 
I do want- 

Mr. Newmyer. What edition do you have? 
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Mr. Grady. The 1940 edition. 

Mr. Newmyer. I think there were some changes between 
1940 and 1947, but I have the 1948 edition, and I think 
we can read from that. I do not think there is any radical 
change. 

174 Mr. Grady. Rule 61 (6) reads as follows: 

“(a) Irrespective of the maximum speeds herein pro¬ 
vided, any person who drives a vehicle upon a highway reck¬ 
lessly, or at a speed or in a manner so as to endanger, or be likely 
to endanger, life, limb, or property of any person shall be 
guilty of reckless driving.” 

Then, one of those ways is the following: 

“(6) Fail to give adequate and timely signals of intention 
to turn, partly turn, slow dowm, or stop, as required by Section 
75 of this Act.” 

Mr. Newmyer. I do not think there is anything in the evi¬ 
dence to show r that the signal was not given. 

The Court. I am going to admit this. Whether it is applica¬ 
ble or not is a question for argument. 

Mr. Grady. Also there is a sentence in Section 67 (b) which 
reads as follows : 

“A vehicle shall be driven as nearly as is practicable entirely 
within a single lane and shall not be moved from such lane until 
the driver has first ascertained that such movement can be 
made with safety.” 

I should also like to call Your Honor’s attention to Rule 70, 
which reads as follows: 

“* * * the driver of a vehicle about to be overtaken and 

passed by another vehicle approaching from rear at a lawful 
rate of speed shall give way to the right in favor 

175 of the overtaking vehicle on suitable and audible signal 
being given by the driver of the overtaking vehicle, and 

shall not increase the speed of his vehicle until completely 
passed by the overtaking vehicle.” 

Section 74 (a) reads, in part, as follows: 

“Drivers of vehicles, when turning to the right, shall keep 
as closely as practicable to the right-hand curb or edge of the 
highway,” 
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and this portion is the portion that is applicable here, I con¬ 
tend, Your Honor— 

“and, when turning to the left, shall pass beyond the center 
of the intersection, and as closely as practicable to the riglit 
of the center of such intersection before turning such vehicle 
to the left # * 

That rule continues on, Your Honor, in respect to what hap¬ 
pens in villages and cities, but I do not think it is applicable 
here. 

Rule 75 (a) reads: 

“Every driver who intends to start, stop, or turn, or partly 
turn from a direct line, shall first see that such movement cajn 
be made in safety and whenever the operation of any oth^r 
vehicle may be affected by such movement shall give a signil 
as required in this section, plainly visible to the driver of such 
other vehicle of his intention to make such movement. 
176 “(b) The signal herein required shall be given by 

means of the hand and arm, or by some mechanical pr 
electrical device approved by the Director after this section 
takes effect, in the manner herein specified. Whenever the 
signal is given by means of the hand and arm, the driver shajll 
indicate his intention to start, stop, or turn, or partly turn, b|y 
extending the hand and arm from and beyond the left side cff 
the vehicle in the manner following: 

“(c) For left turn, or to pull to the left, the arm shall he 
extended in a horizontal position straight from and level with 
the shoulder. 

“(f) Such signals shall be given continuously for a distance 
of at least fifty feet before slowing down, stopping, turning, 
partly turning, or materially altering the course of the vehicle.” 

Then, I have one other, Your Honor. Well, I think the nextt 
section is not applicable, due to the testimony. 

The Court. I may have overlooked something. In one cjf 
the regulations you read, Mr. Newmyer, was there any regulaj- 
tion requiring a vehicle to slow down when approaching a(i 
intersection? 

Mr. Newmyer. Yes, Your Honor. I think it is the general 
regulation, which is similar to ours in the District of Columbia, 
as to the conditions of the road ahead. 
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177 The Court. Did you read such regulation? 

Mr. Newmyer. Yes, Your Honor. 

Mr. Grady. I offer each of these sections in evidence, Your 
Honor. 

The Court. They may be admitted. 

Mr. Grady. The defense rests. 

Mr. Newmyer. I should like to recall Sergeant Lewis for 
one question. 

* « « • * 

Mr. Newmyer. I should just like the permission of the 
Court to reopen my cross-examination for one question. 

The Court. You may do so. 

Thereupon, Sergeant Haskell Roy Lewis, was recalled as 
a witness and, having been previously duly sworn, testified 
further as follows: 

Cross-examination (resumed) by Mr. Newmyer: 

Q. Sergeant, isn’t it a fact that truck drivers such as yourself 
in the Marine Corps are given instructions in 

178 operating these trucks on the road? 

A. Yes, sir. 

Q. Isn’t it a fact that these regulations say that at the speed 
of 40 miles an hour your truck should remain 500 feet behind 
vehicles in front? 

Mr. Grady. I object to this, Your Honor, on the ground 
that is outside the scope of direct examination. 

The Court. No; I will allow that. 

The Witness. I am not sure about that, sir. 

By Mr. Newmyer: 

Q. Were you sure in 1947? 

A. No, sir. 

The Court. If you have the instructions, you should offer 
them as part of your rebuttal. 

Mr. Newmyer. Your Honor, I do not have them with me. 
I was just talking with the driver outside, and he informs me 
of them, so I just wanted to ask this question of this driver. 

Mr. Grady. I think that is a kind of nebulous ground upon 
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which to confront this witness with such question, Your Honor. 

Mr. Newmyer. He is a driver for the Marine Corps, and he 
knows they have regulations. 

The Court. I think that is a proper question. He says he 
does not remember, so there is no use pursuing the subject, 
so far as this witness is concerned. 

179 By Mr. Newmyer: 

Q. Then, as far as you know, you do not know whether 
you were obeying or disobeying the regulations of the Marine 
Corps on the day of this accident? 

The Court. No; I will not let you ask that. I will let jjou 
prove the existence of such a regulation, if there is such a 
regulation. 

By Mr. Newmyer: 

Q. Well, you know that there is a regulation requiring y<j>ur 
vehicle to stay a certain number of feet behind vehicles in 
front ? You know that, don’t you ? 

A. Directly in front; yes, sir. 

Q. Isn’t it 500 feet at 40 miles an hour? 

A. I am not sure, sir. 

Q. Don’t your regulations also require you to give adequate 

warning to vehicles which you are about to pass- 

A. Yes. 

Q. When you are at least 200 feet behind them? 

A. At a certain distance; yes, sir. 

Q. Is is approximately 200 feet? 

A. I would say so; yes, sir. 

Mr. Newmyer. That is all. 

Mr. Grady. I have no further questions. 

The Court. You may step down. 

* * * * * 

186 ARGUMENT ON BEHALF OF THE DEFENDANT 

* * * * * ! 

i 

187 The Court. I do not think there is any contention that 
he was exceeding the speed limit. The question is 

whether he should have slowed down for the intersection. 


i 

i 

i 
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. Mr. Grady. Your Honor, we frankly admit that we did not 
slow down. 

The Court. Well, yes; that is it. I was very much impressed 
by the driver’s candor and frankness on the witness stand. I am 
going to accept his version of the accident, because it is quite 
clear to me that the plaintiff’s recollection is vague. She did 
not even remember that an officer of the Marine Corps called 
on her and interviewed her. But your driver admits with com¬ 
mendable candor that he did not slow down for the intersection. 
•»#*** 

251 Washington, D. C., 

Thursday, June 16, 1949. 

A hearing on a motion for a new trial in this case was held 
before District Judge Alexander Holtzoff in Pretrial Division 
at 10:45 a. m. 

***** 

253 The Court. Mr. Grady, I might say this. Perhaps 
this might be of help to counsel in arguing the motion. 

If this case were governed by the law of the District of Co¬ 
lumbia, I would have decided it in favor of the defendant, 
because the latest expression of our Court of Appeals on the 
doctrine of last clear chance is in 83 Appeals D. C., in an action 
involving the Capital Transit Company, clearly limiting 

254 the doctrine of last clear chance to where a negligent act 
occurs after the plaintiff is placed in peril. 

However, I construe the Virginia law on last clear chance to 
be broader than the law of the District of Columbia, not only 
in the light of the trend of Virginia decisions, but particularly 
because of the Fourth Circuit case which was decided under 
the Virginia law and which construed the Virginia rule on last 
clear chance to apply to a situation where preexisting neg¬ 
ligence on the part of the defendant makes it impossible for him 
to avoid the accident when he finds the plaintiff to be in a 
perilous position. 

Mr. Grady. Then, Your Honor, I shall address myself to that 
particular point. 

The Court. That is the motivating point, and that was the 
motivating point, in my mind. 
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Mr. Grady. Then, as I understand Your Honor, you did i^ot 
find the Government driver guilty of any negligence after tlhe 
negligence of the plaintiff intervened, except a continuing neg¬ 
ligence which had already begun before? 

The Court. I would put it this way. I found that the se¬ 
quence of negligence which preceded, continued after the plain¬ 
tiff found herself in a perilous position through her own con¬ 
tributory negligence. 

Mr. Grady. If Your Honor please, the facts in this case 
show that at the time the driver saw the plaintiff in her 
255 position of peril, he was going about 40 miles an ho^ir, 
as you remember. He said he continued on at the sai|ae 
speed. The facts also show, from the testimony of Sergeant 
Ostrom, that at 40 miles an hour he was not able to stop in 
time to avoid her. 

The Court. There is no question about that. The motivat¬ 
ing point or the crucial point in my mind was that it was neg¬ 
ligence on his part to proceed at 40 miles an hour, in view of 
the fact that he was approaching an intersection; and had jhe 
slowed down, as the law required, on approaching an intersec¬ 
tion, and because of the “Slow” sign, he would have been able 
to extricate the plaintiff from her position of peril, because he 
would have been able to come to a stop. He attempted to coihe 
to a stop, but he was not able to. The reason why he was not 

able to is that he was going 40 miles an hour. 

***** 

266 The Court. Of course, I know that there are earlier 
cases in Virginia to sustain your view of the Virginia la^v. 
I predicated my conclusion on the case decided in 1945, whiqh 
seemed to me to broaden the earlier rule and to apply, so far as 
Virginia is concerned, the doctrine of the last clear chance to 
a situation where you do not have a new act of negligence aftjer 
the plaintiff is discovered to be in peril, but where the original 

act of negligence is continuing. 

***** 

280 OPINION AS TO LIABILITY 

I 

The Court (Holtzoff, J.) The Court will adopt the version 
of the accident given by the Government driver, Sergeant Lewjis. 
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Sergeant Lewis impressed the Court as having an accurate 
memory and recollection and as being a man of probity. He 
testified with candor and fairness, even on those matters where 
the testimony was unfavorable to the defendant and to him¬ 
self. The Court commends Sergeant Lewis for the manner in 
which he testified in this case. 

The Court makes the following findings of fact: First, that 
Sergeant Lewis was guilty of negligence in failing to slow down 
at the “Slow” sign and in failing to slow down upon approach¬ 
ing an intersection, as the regulations required. Second, the 
plaintiff was guilty of contributory negligence in making a 
left turn out of the middle lane and not taking sufficient notice 
of the fact that the Government truck was proceeding in the 
left lane. She should not have cut across the path of the truck 
but should have waited until the truck passed her, especially 
as there was no other traffic on the road. 

This brings us to the question of the last clear chance. Bear¬ 
ing in mind that since this accident happened in Virginia, the 
matter is governed by the law of the State of Virginia, we find 
the latest interpretation of the doctrine of last clear chance 
as applied in Virginia in the case of Ho flecker vs. 
281 Jenkins, 151 Federal 2nd 951. This case was decided four 
years ago under the law of Virginia. The Virginia courts 
have carried the doctrine of last clear chance very far. As has 
been said again and again, it is a humanitarian doctrine. In 
Ho flecker vs. Jenkins , Judge Northcott, who was an eminent 
jurist in his day, made the following statement: 

“There was evidence offered in the instant case that would 
justify the jury in reaching the conclusion that the driver of 
the automobile which struck the plaintiffs could, with the use 
of ordinary care, have seen the plaintiffs in time to have avoided 
striking them, either by stopping his car, if he were not driving 
too fast, or by going around them, the road being a very wide 
one. It was a question of fact for the jury. We are of the 
opinion that the judge was right in letting the case go to the 
jury on the doctrine of the last clear chance.” 

Applying to this case the principles set forth in the statement 
just read, if the Government driver had slowed down, as the 
law required him to do, he would have been able to stop in time 
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to avoid this accident. At twenty miles an hour, the testi¬ 
mony shows, the truck could have been stopped at a distance 
of fifty-five feet. In this case, according to the driver’s testi¬ 
mony, he was about sixty-five feet back of the plaintiff’s 

282 car when the plaintiff, carelessly, to be sure, began her 
left turn. 

I 

In the light of these facts, and of the principles of HojJecJ^er 
vs. Jenkins, the Court is of the opinion that the doctrine of last 
clear chance is applicable. Accordingly, the Court will render 
judgment for the plaintiff. 

The Court wishes to thank all counsel for the very able m 
ner and fair way in which this case was tried. We shall now 
proceed to take testimony on the issue of damages. We hajve 
already had the medical testimony. I suggest that you make 
the testimony on the issue of damages as brief as you 
can. j 

283 May 5. 1949. 

OPINION AS TO DAMAGES 

The Court (Holtzoff, J.). The Court is not satisfied th^Lt 
the testimony adduced by the plaintiff on the question whether 
the present condition of the vertebrae in the region of the nebk 
is due to this accident. True, Dr. Engh testified that it w^s 
due to this accident, but his X-rays of the neck were taken two 
years after the accident, although he treated this plaintiff on 
fourteen occasions, I believe he testified, immediately after 
the accident. There is no doubt as to the fact that Dr. Engh 
is a very competent and experienced surgeon, and it seems to 
the Court that in the natural order of events he would have 
discovered this neck injury during his treatments immediately 
after the accident. Coupling this circumstance wdth Dr. Ryaij’s 
testimony to the effect that this condition might have be^n 
caused either by natural causes or by trauma, the Court does 
not feel that the plaintiff has sustained the burden of prodf 
on this particular aspect of the matter. 

It has been stipulated here that the medical expenses are 
$288 and the cost of repairs to the automobile $200. The Couk 
is going to award $4,488. 

Judgment for the plaintiff in the amount of $4,488. 

***** 
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286 Washington, D. C., 

Thursday, June 16,1949. 

A hearing on a motion for new trial in this case was held be¬ 
fore District Judge Alexander Holtzoff in the Pretrial Division 
at 11 a. m. 

***** 

287 opinion 

The Court (Holtzoff, J.). It is clear to the Court that if 
this case were governed by the law of the District of Columbia, 
plaintiff could not prevail, because late authorities in the Court 
of Appeals of this jurisdiction limit the doctrine of the last 
clear chance to a situation in which after the plaintiff is dis¬ 
covered to be in peril, to which he is oblivious or out of which 
he cannot extricate himself, the defendant commits a new act 
of negligence in failing to take steps to avoid the accident. In 
many jurisdictions, however, the doctrine of the last clear 
chance is carried farther than it is in the District of Columbia. 
They hold that it is not necessary that a new act of negligence 
be committed by the defendant after the plaintiff is discovered 
to be in peril, but that an act of negligence which commenced 
prior to that time, and which constituted the original negligence 
or primary negligence of the defendant, may also form the 
basis for the application of the doctrine of the last clear chance. 

The question, then, is whether the law of Virginia is as 
narrow as that of the District of Columbia or whether it is in 
accord with the more liberal doctrine to which I have just 
referred. 

It is true that there are expressions in some Virginia cases 
that sustain the position very ably and very emphatically 
urged by Government counsel, namely, that the more 
288 narrow doctrine applies in that State, as it does in the 
District of Columbia. The Court in its original deci¬ 
sion, however, predicated its conclusion that the Virginia law 
at the present time applies the more liberal doctrine on the 
opinion of the Circuit Court of Appeals for the Fourth Circuit 
in Hofiecker vs. Jenkins, 151 Federal 2nd 951, which was de¬ 
cided in 1945. In that case, plaintiffs were pedestrians who 
were walking on the wrong side of a street. The defendant was 
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driving an automobile in the same direction and struck the 
plaintiffs. There was no new act of negligence after the plain¬ 
tiffs were discovered to be in a position of peril. The Court 
submitted the issue of last clear chance to the jury. The Cir¬ 
cuit Court of Appeals sustained that ruling in affirming the 
judgment for the plaintiff. The Court, in an opinion written by 
Judge Northcott, an eminent jurist, stated that the jury could 
have found that if the defendant had not been driving too fa$t, 
he could have avoided hitting the plaintiffs, even though the 
plaintiffs were guilty of contributory negligence. This is the 
precise situation with which we are confronted in the case at 
bar. The Government truck could have avoided hitting the 
plaintiff’s car if the Government truck had not been going jas 
fast as it was, even though the plaintiff was guilty of contribu¬ 
tory negligence in making the left turn. 

The case of Stuart vs. Coates, 186 Virginia 227, decided fn 

1947, appears to be the latest decision of the Supreipe 
289 Court of Virginia on the doctrine of the last clear chande. 

It is true that there are some expressions in that cake 
which, if they were isolated out of the context, support the 
Government’s position. But reading the opinion in connection 
with the facts of the case, as we must do, it seems to the Couft 
that Stuart vs. Coates applied the doctrine of the last clear 
chance to a situation in which the defendant was not guilty bf 
any new act of negligence when the plaintiff’s perilous position 
was disclosed, but that the defendant’s original negligence, if 
there was any, had continued. This is, again, the fact in the 
case at bar. 

In the Stuart case, the plaintiff, a pedestrian, was walking 
on the wrong side of the road and, therefore, was clearly guiltiy 
of contributory negligence. The defendant was driving ajn 
automobile and struck the plaintiff. The testimony indicated 
that due to a fog bank the defendant was unable to see the 
plaintiff. The fog bank lifted just before the impact, but it 
was then too late for the defendant to avoid the plaintiff. There 
was no new act of negligence on the part of the defendant that 
occurred after the plaintiff’s perilous position was or should 
have been discovered. Yet the Court sustained the applied- 
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tion of the doctrine of the last clear chance to the facts in that 
case. 

In its comprehensive opinion, the Court quoted from Barnes 
vs. Ashworth, 154 Virginia 218, the following statement: 

290 “In Virginia we have been more liberal than in other 
jurisdictions in applying the doctrine”— 

meaning the doctrine of the last clear chance. 

The Court feels, therefore, that even though under the law 
of the District of Columbia the doctrine of the last clear chance 
would not apply in this case, and that the plaintiff could not 
prevail under the law of this jurisdiction, nevertheless, under 
the law of Virginia the issue of the last clear chance would have 
to be submitted to the jury, w*ere this a jury case. This being a 
nonjury case, the Court as a trier of the facts has the right to 
apply the doctrine of the last clear chance, w'hieh the Court did. 

The Court might make this additional observation. The 
doctrine of contributory negligence is a very harsh rule of law, 
in that it blocks recovery even though the defendant as wrell 
as the plaintiff may be at fault. The harshness of the doc¬ 
trine of contributory negligence has been ameliorated in admi¬ 
ralty and in a few of the States by the doctrine of comparative 
negligence, according to which damages are apportioned as be¬ 
tween the plaintiff and the defendant, if both are negligent. 
In other jurisdictions the doctrine of contributory negligence 
has been ameliorated by the doctrine of the last clear chance, 
which is a humanitarian and progressive doctrine that has been 
developed in recent times. 

The law has not lost its vitality. It does change with 

291 the times, contrary to what some people think. There 
are States, of which Virginia is one, that have carried 

the humanitarian doctrine of the last clear chance farther than 
is true of the District of Columbia, as the Court construes the 
Virginia law. 

In view’ of these considerations, the Court denies the motion 
for new trial or for reconsideration of the case. In doing so, 
the Court wishes to express its gratitude to counsel in this case 
for the able manner in which it was tried and the very able man¬ 
ner in which the motion for a new trial w r as presented and 
argued. 

***** 
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292 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 383(M7 

Rose Morow, 2833 27th Street, NW., Washington, D. C. t 

PLAINTIFF 

vs. 

United States of America, defendant 

Filed Sept. 22,1947. Charles E. Stewart, Clerk. 

i 

Complaint 

(For Personal Injuries) 

1. The claim for relief herein on behalf of the plaintiff, Rose 
Morow, against the defendant, the United States of America, 
is for an amount in excess of $3,000, and is within the juris¬ 
diction of this court, pursuant to the Federal Tort Claims Act 
of 1946, Title 28, Sec. 921, USCA. 

2. On or about May 19, 1947, at approximately 11: 30 a. ijn., 
the plaintiff was driving her automobile in a southerly direc¬ 
tion on “H” highway, near the Mall entrance to the Pentagon 
Building, Arlington, Virginia, when her automobile was struck 
in the rear by a truck owned by the defendant, the Unitjed 
States of America, through the Navy Department, and bearing 
tag number U. S. 69714, and driven with its consent and per¬ 
mission by it agent, Staff Sergeant Haskell R. Lewis, Serial 
Number 287570, United States Marine Corps, in the scope of 
his office and employment as a licensed driver for the United 
States Marine Corps Barracks, Quantico, Virginia, under Cir¬ 
cumstances where the United States, if a private person, would 
be liable to plaintiff for personal injury resulting from said 
collision. The collision was caused by the negligence of the 
defendant’s said agent, and his violation of the traffic regula¬ 
tions then and there in full force and effect. As a result of s^id 
collision the plaintiff sustained severe and permanent injuries. 

3. The injuries sustained by the plaintiff, as aforesaid, con¬ 
sisted of numerous bruises and contusions about her he^d, 
body and limbs; and she sustained permanent injuries to ijhe 
muscles and ligaments of her neck, back and limbs, with p^r- 
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manent injury to the right lumbar and lumbo-sacral areas of 
her spine and back; and she suffered, and will in the 

293 future suffer, permanent circulatory disturbances of her 
right thigh and hip, and she sustained a cerebral concus¬ 
sion wdth permanent injury thereto; and her nervous system 
was severely shocked and permanently impaired; and she suf¬ 
fered, and will in the future suffer, great physical and mental 
pain and anguish; and she incurred, and will in the future 
incur, substantial expenses for medical, surgical, hospital, 
x-ray, nursing treatment and medicines; and she lost, and will 
in the future, lose substantial time from her employment with 
large loss of earnings; and her automobile was substantially 
damaged, with large expense in the repair thereof; all to the 
damage of the plaintiff in the sum of $30,000. 

Wherefore, the plaintiff demands judgment against the 
defendant in the sum of $30,000, besides costs. 

Newmyer & Bress, 

By David G. Bress, 

David G. Bress, 

Alvin L. Newmyer, Jr., 

Alvin L. Newmyer, Jr., 

Attorneys for Plaintiff, 

1001 15th Street, NW., Washington, D. C. 

294 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 3830-47 

Rose Morow, plaintiff 
v. 

United States, defendant 

Filed Oct. 24,1947. Harry M. Hull, Clerk. 

Answer of the United States 
first defense 

1. The complaint fails to state a cause of action upon which 
relief may be granted. 

SECOND DEFENSE 

1. This defendant states that it is not required to answer 
the allegations in Paragraph 1. 





2. This defendant admits the allegations of the first sentence 
of Paragraph 2 except that the defendant denies that the truck 
owned by it struck the rear of an automobile owned by the 
plaintiff. All other allegations in Paragraph 2 are denied. 

3. This defendant lacks knowledge or information sufficient 
to form a belief as to the allegations in Paragraph 3. 

4. This defendant denies all allegations of the complaint not 
herein specifically admitted. 

THIRD DEFENSE 

1. This defendant states that the injury to the plaintiffj’s 
person and the damage to her property, if any, were caused tjy 
her own contributory negligence. 

George Morris Fay, 

George Morris Fay, 

United States Attorney. 
Daniel B. Maher, 

Daniel B. Maher, 
Assistant United States Attorney. 
295 I hereby certify that I have this 20 day of October 
1947 mailed a copy of the foregoing answer to Newmyer 
and Bress, 1001 15th St. NW., Washington, D. C., attorneys 
for the plaintiff. 

Daniel B. Maher, 

Daniel B. Maher, 

Assistant United States Attorney, j 
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296 United States District Court for the District of 

Columbia 

Civil Action No. 3830-47 

Morow, plaintiff 
vs. 

U. S- A., DEFENDANT 

Filed Oct. 22, 1948. Harry M. Hull, Clerk. 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE 

Action for personal injuries. 

Plaintiff was driving an automobile in a southerly direction 
on a dual highway near the Mall entrance to the Pentagon 
Building. She was making a left turn through a strip in the 
parking in order to turn around and proceed in the opposite 
direction. At that time her automobile was struck in the rear 
by a Marine Corps truck. Plaintiff claims that the truck was 
driven at an excessive rate of speed; that the government driver 
failed to maintain a proper lookout and that he did not main¬ 
tain a safe distance between his vehicle and the plaintiff’s car. 

Defendant claims that plaintiff made the left turn out of 
the wrong lane in that there were three lanes, and the plaintiff 
was driving in the center lane, the defendant’s truck being 
driven in the left lane. Defendant further claims that plaintiff 
started to make a left turn without an adequate signal and that 
the government driver endeavored to avoid the collision but 
was unable to do so. 

Plaintiff contends that her left turn was made from the left 
lane. 

Plaintiff claims that she sustained injuries to her head, right 
hand, right leg, breast, shoulders and back and that the injuries 
to her hand and leg have not as yet cleared up. 

Plaintiff claims medical expenses aggregating $110.00, and 
further medical bills may be incurred. Plaintiff was a real es¬ 
tate agent and claims to have been unable to work for four 
months. Her average earnings were $300.00 and, accordingly, 
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she claims $1,200.00 loss of earnings. Property damage to auto¬ 
mobile amounted to $218.15. 
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STIPULATIONS 


By agreement of counsel for the respective parties, prebent 
in Court, it is ordered that the subsequent course of this action 
shall be governed by the following stipulations unless modified 
by the Court to prevent manifest injustice: 

Defendant admits that the truck was a government truck and 
was being driven by a government employee on government 
business. 

Defendant is given the privilege of a medical examination 
of the plaintiff by a physician designated by the defendant. 
Dated Oct. 21,1948. 

Alexander Holtzoff, 

Pretrial Justice. 

Remarks of Pretrial Justice for consideration of Trial Justice: 
Attorneys authorized to act: 

Newmyek & Bress, 

By Sheldon E. Bernstein, 

Atty. for Plaintiff. 
Sidney S. Sachs, 

Atty. for Defendant. 

Assist. U. S. Attorney. 

298 In the United States District Court for the 

District of Columbia 

Civil Action No. 3830-47 

Rose Morow, 2833 27th Street NW., Washington, Dj C., 

plaintiff 

vs. 

United States of America, defendant 
Filed May 12,1949. Harry M. Hull, Clerk. 

Judgment 

This cause came on for trial before the Court at this term 
on May 3, 1949, and was resumed May 4, 1949, and May 5, 
1949, both parties appearing by counsel, and the issues haying 
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been duly tried and the Court having rendered a memorandum 
of decision and a finding for the plaintiff, Rose Morow, in 
the sum of Four Thousand Four Hundred Eighty-Eight 
($4,488.00) Dollars; and thereupon, upon consideration there¬ 
of, it is by the Court, this 12th day of May 1949, 

Adjudged that Rose Morow recover against the defendant. 
United States of America, the sum of Four Thousand Four 
Hundred Eighty-Four ($4,484.00) Dollars, being the money 
payable by the defendant, United States of America, to the 
plaintiff, Rose Morow, by reason of the premises, with interest 
thereon at the rate of four (4) percent per annum from May 
5th, 1949, but said interest not exceeding thirty (30) days after 
the date of approval of any appropriation Act providing for 
payment of this judgment, together with her costs as taxed by 
the Clerk in the amount of $17.00. 

Pursuant to Title 28, Section 2678 of the Judicial Code, the 
Court awards to Newmyer & Bress, as attorneys for plaintiff, 
attorneys fees of twenty percentum (20%) of the aforesaid 
judgment, exclusive of costs, the same to be paid them out of 
but not in addition to the amount of said judgment. 

Alexander Holtzoff, Judge. 

No Objection as to Form 

Stafford R. Grady, 
Stafford Grady, 

Assistant United States Attorney, 

Attorney for Defendant. 

322 In the United States District Court for the 

District of Columbia 

Civil Action No. 3830-47 

Rose Morow, plaintiff 
vs. 

United States of America, defendant 

Filed June 20, 1949. Harry M. Hull, Clerk. 

Order 

Upon consideration of defendant’s Motions for New Trial 
or in the alternative for Reconsideration and plaintiff’s Memo- 
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randum in Opposition thereto and after oral hearing thereon, 
and the Court having rendered an Opinion at said hearing in 
conformance herewith, it is by the Court this 20th day of June 
1949, 

Ordered, that defendant’s Motions for New Trial or in the 
alternative for Reconsideration be and the same are each here¬ 
by denied. 

Alexander Holtzoff, Judge. 

No objection as to Form. 

Newmyer & Bress, 

Alvin L. Newmyer, Jr., 

By Alvin L. Newmyer, Jr., 

Attorneys for Plaintiff. 
Stafford R. Grady, 

Stafford R. Grady, 

Attorney for Defendant. 

323 United States District Court for the District of 

Columbia 

Civil, No. 3830-47 

i 

Rose Morow, plaintiff 
vs. 

United States of America, defendant 
Filed Aug. 18,1949. Harry M. Hull, Clerk. 


Notice of Appeal 


Notice is hereby given this 18th day of August 1949, that 
the defendant, United States of America hereby appeals to the 
United States Court of Appeals for the District of Columbia 
Circuit from the judgment of this Court on the 12th day of 
May 1949 in favor of the plaintiff, Rose Morow, against said 
defendant, United States of America; and from the Count’s 
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order, dated June 20, 1949, denying defendant’s Motion for 
New Trial or in the alternative for Reconsideration. 

Stafford R. Grady, 

Stafford R. Grady, 

Attorney jar Defendant, United States of America. 

Mail copy to attorney for plaintiff: Alvin L. Newmyer, Jr., 
1001 15th Street, NW., Washington, D. C. 

324 United States District Court for the District of 

Columbia 

Civil Action 3830-47 

Rose Morow, plaintiff 
v. 

United States of America, defendant 
Filed Aug. 18,1949. Harry M. Hull, Clerk. 

Defendant s Designation of Record on Appeal 

1. Complaint filed September 22, 1947. 

2. Answer filed October 24, 1947. 

3. Pretrial Proceedings filed October 22, 1948. 

4. Judgment for plaintiff entered May 12, 1949. 

5. Transcript of Proceedings and Evidence. 

6. Defendant’s Motion for a New Trial or in the alternative 
for Reconsideration filed May 23, 1949. 

7. Memorandum in Opposition to Defendants Motion for 
New Trial filed June 14,1949. 

8. Transcript of Argument on Motion for New Trial, etc. 

9. Order denying Motion for New Trial or in the alternative 
for Reconsideration, entered June 20. 1949. 

10. This Designation. 

George Morris Fay, 

George Morris Fay, 

United States Attorney. 
Stafford R. Grady, 

Stafford R. Grady, 
Assistant United States Attorney. 
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325 Certificate of Service 

I hereby certify that a copy of the foregoing Defendant’s 
Designation of Record on Appeal has been mailed to attorney 
for plaintiff, Alvin L. Newmyer, Jr., 1001 Fifteenth Street NW., 
Washington, D. C., this 18th day of August 1949. 

Stafford R. Grady, 
Stafford R. Grady, 
Assistant United States Attorney. 

326 United States District Court for the District of 

Columbia 

Civil Action No. 3830-47 

Rose Morow, plaintiff 

v . 

United States of America, defendant 

Filed Sep. 26,1949. Harry M. Hull, Clerk. 

I 

Supplemental Designation of Record on Appeal 

Comes now the United States of America, by its attorney, 
the United States Attorney, and supplementally designates 
the following to be included in the record on appeal in this 
case: 

1. Defendant’s Exhibit No. 1, which exhibit is attached 
hereto. 

2. Photograph of Blackboard, attached hereto. 

3. This supplemental designation of record. 

George Morris Fay, 

George Morris Fay, 

United States Attorney, j 
Stafford R. Grady, 
Stafford R. Grady, 
Assistant United States Attorney .! 

No objection: 

Alvin L. Newmyer, Jr., 

Alvin L. Newmyer, Jr., 

Attorney j or Plaintiff. ! 








329 United States District Court for the District of 

Columbia 

United States of America, 

I 

District of Columbia, ss: 

I, Harry M. Hull, Clerk of the United States District Court 
for the District of Columbia, do hereby certify the foregoing 
pages numbered 1 to 291, inclusive, to be the Certified Records 
of Official Court Reporter as filed in the case of Rose Morow, 
Plaintiff, vs. United States of America, Defendant, Civil Ac¬ 
tion No. 383. 47; and that the foregoing pages numbered 292 
to 328, inclusive, to be a true and correct transcript of the 
record, as the same remains upon file and of record in said 
Court, according to the Designations filed by counsel in said 
case. 

In testimony whereof. I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 27th day of September 1949. 


[seal] 


Harry M. Hull, 

Clerk . 

By Robert M. Stearns, 

Deputy Clerk. 
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United States Court of Appeals 

For the District of Columbia Circuit 


No. 10,444 


UNITED STATES OF AMERICA, Appellant , 


v. 

ROSE MOROW, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


i 


i 

| 

i 

I 

I 


STATEMENT OF CASE. 

This is an action for personal injuries sustained by appel¬ 
lee, the plaintiff,* Rose Morow, on the morning of May 1$, 
1947, when an automobile which she was operating in !a 
southerly direction on “H” Highway beside the Mall en¬ 
trance of the Pentagon Building was collided with from 
the rear by a Marine Corps truck of the defendant-appei- 
lant as she was making a left turn at an intersection in the 

* The parties will be referred to herein as they appeared in the court below. 
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highway. The blackboard diagram of the scene of the acci¬ 
dent which was used at the trial is found at page 136 of the 
Joint Appendix. 

To best illustrate the circumstances of the accident as 
shown by the evidence, this statement is divided into three 
parts: (1) The Physical Facts. (2) The Plaintiff’s Ac¬ 
tions (3) The Defendant’s Actions. 

(1) The Physical Facts. 

“H” Highway is a six lane boulevard, with three lanes 
going north and three south. The north and southbound 
roadways are separated by a grass plot 12 feet in width, 
and each lane is 12 feet wide, making a total of 36 feet of 
roadway for the use of southbound traffic. There is an in¬ 
tersection, causing an opening of approximately 42 feet in 
width between the grass plots for the use of east and west¬ 
bound traffic which is directly opposite a road coming from 
the Mall entrance of the Pentagon, and this is the intersec¬ 
tion at -which this accident occurred. The general speed 
limit for “H” Highway is 40 miles per hour, but 330 feet 
north of the above-mentioned intersection there is a 
“Slow” sign for southbound traffic. About 360 feet north 
of the intersection there is an “underpass” over which 
another road on a higher level leads to the Pentagon (R. 
82, 87, 90-91).** On the day of the accident, the road was 
dry, the weather was clear, and there was no other traffic 
from any direction on the highway except for the two ve¬ 
hicles involved in this accident (R. 42, 50, 55; J. A. 136). 

In the afternoon of the day of the accident, representa¬ 
tives of both plaintiff and defendant visited the scene and 
made pertinent measurements. Plaintiff’s representative 
found a total of approximately 170 feet of skid marks that 
had been made by the truck; 90 feet of skids leading up to 
the point of impact, 20 additional feet from the point of 

** References to the Record on Appeal ■will be made by the symbol “ (R. 
— )”; and references to Joint Appendix page numbers by the symbol “(J. 
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impact to the curb of the grass plot on the south side of th^ 
intersection, and 56 additional feet of skids made by thte 
truck on the grass before the vehicle was brought to a stop 
(R. 48, 63-64, 80-81). 

Defendant’s representative found 69 feet of skid mark^ 
which had been made by the truck that led up to the poin[t 
of impact, and indicated on his diagram (J. A. 136) that thfe 
marks made by the truck after hitting plaintiff’s car wer£ 
“tire” marks, not skid marks (R. 79; J. A. 136). This waf 
effectively contradicted by a disinterested witness who in} 
spected the marks on the grass immediately after the acci} 
dent occurred and stated that they definitely were ski<l 
marks (R. 76-77, 80). 

It was agreed by both parties that the skid marks whic^i 
had been made by the left wheels of the truck were ap} 
proximately 6M> feet west of the grass plot, and that thei 
curved in an easterly direction (R. 63; J. A. 136). It was 
further agreed that no skid marks had been made by pi a in [ 
tiff’s vehicle and that the point of impact was approxi¬ 
mately midway of the mouth of the intersection, or 20 feet 
south of its north curb (J. A. 136). 

(2) The Plaintiff’s Actions. j 

The following covers all the testimony in the record con} 
cerning the actions of the plaintiff and the movements of 
her car prior to the collision. Plaintiff, Mrs. Morow, testij 
fied that she was driving south at about 25 miles per hour 1 
as she went through the underpass and was on the left- 
hand side of the middle lane. She observed no traffic be¬ 
hind her at that time (R. 41-42). On reaching a point abouf 
30 feet beyond the underpass, she observed a “Slow” sigrj. 
on the grass plot to her left and she slowed down (R. 43i 
66). Continuing on, she decided that she was traveling in 
the wrong direction and determined to turn around at thd 
next available point in the highway, which she thought wa^ 
not far ahead in view of the “Slow” sign (R. 43). Aftef 
making this decision, and when about 200 feet beyond th^ 
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underpass, she observed an intersection about 100 feet 
ahead which provided an entrance to the northbound high -\ 
way. After first looking in her rear-view mirror for any 
traffic which might be following, and seeing only a truck 
which was just coming out from the underpass 200 feet 
to her rear, she extended her arm to signal a left turn, 
slowed her car even more, and turned her steering wheel 
to the left to take the car over into the left lane where she 
■would be in a better position to make a left turn when she 
reached the intersection (R. 43-44, 52, 65). The left wheels, 
of her car then crossed over the line between the center ;j 
and left lanes of traffic, and, as she testified, “I was so 
far toward the left there, in the left, that I figured the 
truck would go to the right, because there was two other 
lanes aside of me on the right” (R. 44, 58). Also, her hand 
signal was plainly visible to the truck which was 200 feet 
behind her when she saw it (R. 72). As she traversed 
the 100 feet to the intersection, with her automobile go¬ 
ing progressively slower all the time, and with her arm 
still extended, she heard not a sound from the truck until 
she was about to turn at the intersection and then suddenly 
heard a screech of brakes followed by the collision. At the 
time of collision, her car was traveling less than five miles 
per hour and was on a 45 degree angle, in the middle of the 
intersection between the grass plots (R. 44, 53, 65). Mrs. 
Morow further stated that she was wearing her glasses at 
the time of the accident and that she had had no difficulty 
in observing the truck by use of the rear-view mirror on 
the inside of her car; she had no rear-view mirror on the 
outside of the car (R. 51). At the time she observed the 
truck coming out of the underpass 200 feet to her rear, it ! 
appeared to be directly behind her in the middle lane of 
traffic (R. 52) and she could not estimate its speed (R. 72). 
After she had “angled” her car into the left lane, she could 1 
not see the truck again in her rear-view mirror, but as¬ 
sumed it would go over to the right (R. 58-59, 72). 
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The testimony of the defendant’s witnesses who saw the 
accident corroborated in great measure the plaintiff’s tesf 
timony as to her movements. The driver of the governf 
ment truck, Sergeant Lewis, testified that before he reached 
the underpass he observed the plaintiff’s car for the first 
time traveling slowly in the center lane of the highway (R 
102). He then testified as follows (R. 104): 

11 She stuck out her hand to make a left turn. I seeij 
about that much of her hand (indicating), and sh^ 
started turning to the left like that (indicating) at th^ 
same time she stuck her hand out; and when I seen hej 
stick her hand out and seen her start turning, I hit the 
horn and brakes and swerved my truck to go left, be¬ 
cause I was already on the left side, but she never, 
never did hesitate. She didn’t act like she was going to 
stop here at any time; she just kept turning. She was 
going very slow, but she just kept making the turn; 
and I hit her left front fender and wheel.” 

Sergeant Lewis testified on cross-examination as 
(R. Ill): 

Q. You hit her left front fender; is that right? 

A. Yes, sir. 

Q. Therefore, her car was approximately on a 4ff 
degree angle when you struck it; is that right? 

A. Yes, sir. 

Q. You definitely saw her stick out her hand to make 
the turn? 

A. Yes, sir. 

I 

The above covers all of Sergeant Lewis’ testimony concern¬ 
ing his observation of plaintiff’s movements prior to the 
accident, and there is no contradiction whatever of hef 
testimony. 

The testimony of the passenger in the government truck, 
Mr. Smith, concerning his observation of the plaintiff’^ 
movements, was so incredible that it was given little, if anyf, 
weight by the Trial Court. It obviously is given the same 
lack of weight by appellant because, although Mr. Smith 
was an eye-witness to the accident, his name is not eve^i 
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mentioned as one of those whose testimony should be exam- i 
ined for “a more complete understanding of the facts con¬ 
cerning this accident” (Pg. 3, appellant’s brief). A slight 
reference to his testimony is found in a footnote on page 5 
of appellant’s brief and that testimony is completely re¬ 
futed in his cross-examination. He first made it appear 
that the defendant’s truck and the plaintiff’s car were run¬ 
ning side by side for 100 feet down the highway prior to 
reaching the intersection, and that on arriving at the inter¬ 
section, the plaintiff apparently attempted deliberate sui¬ 
cide by turning directly in front of the truck (R. 138). He 
could not explain how the two vehicles could travel the 
same distance and reach the same point at the same time 
when one (the truck) was going at least two to three times 
as fast as the other (R. 138). Nor, by reason of such testi¬ 
mony, do we see how he might explain 69-90 feet of skid 
marks leading up to the point of impact (R. 63, 148). 

The only other pertinent testimony of Mr. Smith, con¬ 
cerning the plaintiff’s movements, was that her car was 
moving the entire time he had it under observation prior 
to the collision (R. 141); that her car was first seen by him 
when it was under the underpass and the truck was then 
about 150 feet behind, and that he did not know whether she 
was slowing down, but the truck was catching up on her (R. 
133-134). He did not see any indication from Mrs. Morow 
that she had seen or heard the truck approaching from the 
rear (R. 135). 

In view of the fact that defendant attempted to contend 
that plaintiff had not seen the truck prior to the collision 
(R. 61, 107), Sergeant Embrey a completely impartial wit¬ 
ness from the Pentagon Police, who appeared at the scene 
shortly after the collision, was asked (R. 83): 

Q. Did you hear Mrs. Morow, this lady here (indicat- j 
ing) make any statement that she did or did not see the 

truck? I 

A. She made this statement. She said, “I positively 
was not speeding, and I put my hand out.” She said, 
“I saw the truck in my rear-view mirror.” 
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(3) The Defendant’s Actions. 

With respect to the movements of the government trick 
and the actions of its driver, we have the testimony of the 
plaintiff, Sergeant Embrey, Sergeant Lewis, the driver of 
the truck, and Mr. Smith, the passenger in the truck. 

The plaintiff testified that she first observed the truck j in 
her rear-view mirror as it was coming out of the underpass 
200 feet to her rear, and it then appeared to be directly be¬ 
hind her in the center lane (R. 43, 71). She could not esti¬ 
mate its speed (R. 72-73). She then signaled and cohi- 
menced her turn and did not thereafter observe or he|ar 
from the truck until she heard the screeching of brakjes 
prior to the crash (R. 44). The government driver told hpr 
after the collision that he had been traveling 40 miles p^r 
hour (R. 45-46). 

Sergeant Embrey also heard the defendant’s truck driver 
tell Captain Jordan of the Pentagon police that he had beim 
going 40 miles per hour prior to the collision (R. 83). 

The defendant’s truck driver, Sergeant Lewis, testified 
that he had traveled this route “lots of times” before, 
“around 50 times” (R. 101). On the day of the accident ijie 
said he was driving south at 40 miles per hour in the center 
lane of the highway, when he saw plaintiff’s car ahead also 
traveling in the center lane. He did not state how far 
ahead the plaintiff’s car was at that time, although appel¬ 
lant says two or three hundred feet (appellant’s brief, 
page 2). Seeing that plaintiff’s car was traveling slowly, 
he testified, “Then I moved over in the left lane, because! I 
seen the car was going slow, and I knew I would have to 
go around it when I got up to it. So I got into the le^t 
lane” (R. 102). Apparently, from his testimony, he mov^d 
into the left lane either just before or when he was undter 
the underpass (R. 102-103). Sergeant Lewis did not op- 
serve the “Slow” sign which was beyond the underpays. 
He was asked (R. 117): 
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Q. Sergeant, did you see the “Slow” sign that was 
on the left side of the road? 

A. No, sir. 

Q. You did not slow down either, did you? 

A. No, sir. 

• # • 

Q. Did you tell Mrs. Morow and Sergeant Embrey 
that you were going 40 miles an hour? 

A. I am not sure. I told them I was going about 40 
miles an hour. 

Q. If you had seen the sign, you would have slowed 
down; is that right? 

A. Yes, sir. 

Q. You had been over that road a number of times— 
I think you said 50—and you knew there was an inter¬ 
section up here too, didn’t you? 

A. Yes, sir. 

With respect to blowing his horn, Sergeant Lewis said 
that when he saw the plaintiff stick her hand out to make 
her turn, he “hit the horn and brakes and swerved my 
truck to go left” (R. 104). He was then asked (R. 105): 

Q. How far behind her were you when you first blew 
the horn, if you remember? 

A. Approximately sixty-five feet. 

Q. About how far behind her were you when you first 
put on your brakes? 

A. Sixty-five feet. 

On cross-examination, he was asked (R. Ill): 

Q. Sergeant, I understood you to say that when you 
were sixty-five feet behind her, you blew your horn, 
and that was at the time she had stuck her hand out 
and started to turn to the left; is that right? 

A. Yes, sir. 

Q. You did not blow your horn before that, did you? 

A. Not before that; no sir. 

• • • 

Q. You intended to pass this lady when you first 
came from under the bridge, didn’t you? 

A. Yes, sir. 
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Q. Yet you did not blow your horn until you saw her 
start to make a left turn? 

A. That is right, sir. 


In this connection, he was later asked (R. 179): 

Q. Don’t your regulations also require you to give 
adequate warning to vehicles which you are about to 
pass— 

A. Yes. 

Q. When you are at least 200 feet behind them? 

A. At a certain distance; yes sir. 

Q. Is it approximately 200 feet? 

A. I would say so; yes sir. 

| 

As to the brakes, the Sergeant was asked on cross-exanl- 
ination (R. 114): 

Q. All your brakes were worked at the time you first 
applied your brakes? 

A. That is right. 

Q. Is the emergency brake a separate instrument oil 
that truck? 

A. Yes sir; it is. 

Q. Did you put that on? 

A. No, sir. 

i 

With respect to turning his truck after he realized that 
plaintiff was making a ieft turn, Sergeant Lewis stated thai 
he turned his truck to the left (in the same direction in 
which plaintiff was turning, and in the direction in which 
he had only 6^2 feet to swerve to avoid plaintiff’s car) be¬ 
cause if he turned to the right he would either have turnec 
his truck over or still have hit plaintiff’s car. These rea+ 
sons, as will later be shown, were neither logical nor satis-! 
factory. Sergeant Lewis also testified that he hit the plain-j 
tiff’s car just about at the mouth of the opening between 
the grass plots (R. 119-120), and that the right front of his| 
truck sideswiped the left front fender of her car (R. 104,! 
111 ). He claimed that he let his foot off the brakes priori 
to hitting the curb (R. 104) and after the rear of the trailer'. 
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came onto the grass he applied the brakes again and 
stopped the truck (R. 105-106). The Sergeant thought that 
he had made only 18 inches of skid marks on the grass (R. 
106), which was obviously in error in view of the testimony 
on that point from Mrs. Morow and the Marine officer, Lt. 
Hazen, who actually inspected the marks on the grass and 
found that they were at least 30-55 feet long (R. 62, 64); 
(J. A. 136) and Sergeant Embrey’s testimony that the 
marks on the grass were definitely skid marks (R. 80). 

In regard to the movements of the truck, Mr. Smith, its 
passenger, testified that he first saw the plaintiff’s car when 
it went through the underpass and at that time “we was 
far behind her ... I would say 50 yards” (R. 133). He 
said that the truck was traveling approximately 30 miles 
per hour wffien it came through the underpass (R. 129), and 
that the truck was gaining on the car although the truck did 
not speed up to pass the car (R. 134,135). He did not know 
whether Sergeant Lewis ever sounded his horn before the 
collision (R. 129). In this connection, he was asked (R. 
136): 

Q. She gave no indication that she heard or saw you? 

A. No, sir. 

Q. And you gave no indication that you were coming 
up behind her? 

A. No. 

Q. Your answer is “No”? 

A. Well she should have known we was coming up. 

Q. Why should she have known? You don’t know? 

A. No, sir. 

Q. You gave no indication to her? You blew no horn, 
is that right? 

A. Didn’t have time to blow the horn, she cut in 
front of us too quick. 

Q. You had time to blow the horn when you were 
about to pass her, hadn’t you? 

A. I guess so. 

When asked how much time elapsed between the time he 
realized the plaintiff’s car was turning left and the time 
the truck’s brakes were applied, Mr. Smith replied: “A 
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few seconds” (R. 131, 138). This witness thought that if 
the truck had been turned to the right instead of the leijt, 
the truck would have struck the rear of plaintiff’s car (|t. 
142), so he was finally asked (R. 143): 

1 

Q. If your truck had been 90 feet behind his car when 
she made her turn, it would have had no difficulty in 
turning to the right then, would it? 

A. No, sir. 

SUMMARY OF ARGUMENT. | 

The evidence shows no evidence of contributory negli¬ 
gence on plaintiff’s part; she complied with every traffic 
law introduced in evidence by defendant, and, in every ip- 
stance, she acted as any normally prudent motorist wou^d 
have acted under the same circumstances. The testimony 
of Sgt. Lewis, which was accepted by the Court, corrobo¬ 
rates rather than contradicts plaintiff’s testimony on ajll 
material issues, and the Virginia cases covering collisions 
such as this all indicate that since plaintiff had a right to 
rely on Sgt. Lewis’ compliance with the traffic laws, sljie 
did all that was required of her in the circumstances. Al¬ 
though the Trial Court found plaintiff guilty of contribu¬ 
tory negligence, the evidence shows no such negligence On 
her part, and, with defendant’s negligence virtually ad¬ 
mitted, the judgment should be affirmed irrespective of tljie 
application of last clear chance. 

The physical facts and defendant’s own evidence show 
that Sgt. Lewis had, in fact, a last clear chance to avoid the 
accident. He failed to observe plaintiff’s warning signal 
which was given in ample time for him to turn, slow <j>r 
stop his truck; he failed to realize plaintiff’s danger untfil 
it was too late to stop; and even at the time he actually 
realized the danger he did not take the obvious means df 
avoiding the accident by turning to the right, but merely 
jammed on his brakes and skidded directly into plaintiffi’s 
car. 


i 

| 

i 

i 

I 
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The Trial Court correctly applied the Virginia doctrine 
of last clear chance and did not, as appellant contends, mis¬ 
interpret the applicable decisions. The opinion shows 
clearly that the Court found that defendant’s driver was 
guilty of continuing negligence, and that, if he had been 
keeping a proper lookout, the accident would not have oc¬ 
curred. The Court’s decision also precludes appellant’s 
argument that plaintiff’s negligence continued to the mo¬ 
ment of impact as an efficient and proximate cause of the 
accident; on the contrary, the Court held that plaintiff’s 
negligence was not the proximate cause of the accident, but 
that defendant’s continuing negligence was the proximate 
cause, without which the accident would not have occurred. 

ARGUMENT. 

I. 

There Was Absolutely No Evidence of Contributory Negli¬ 
gence and, With the Negligence of the Defendant Vir¬ 
tually Admitted, the Trial Court Properly Found a Ver¬ 
dict for Plaintiff Irrespective of the Doctrine of Last 
Clear Chance. 

To determine whether there was any evidence of con¬ 
tributory negligence on plaintiff’s part, we will first con¬ 
sider the duties imposed upon plaintiff by the Traffic Laws 
of the State of Virginia. These w’ere introduced into evi¬ 
dence by defendant and read as follows (R. 174-176): 

Section 61. Reckless Driving.— 

(b) Any person who shall 

* # * 

(6) Fail to give adequate and timely signals of in¬ 
tention to turn, partly turn, slow down, or stop, as re¬ 
quired by section seventy-five of this act,... 

Section 67. Special Regulations Applicable on 
Streets and Highways Laned for Traffic.— When¬ 
ever any highway has been divided into clearly marked 
lanes for traffic, drivers of vehicles shall obey the 
following regulations: 
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(b) A vehicle shall be driven as nearly as practicable 
entirely within a single lane and shall not be moved 
from such lane until the driver has first ascertained 
that such movement can be made with safety. 

Section 70. Driver to Give Way to Overtaking Ve-| 
hicle.— Except when overtaking and passing on the) 
right is permitted, the driver of a vehicle about to bd 
overtaken and passed by another vehicle approaching 
from the rear at a lawful rate of speed shall give way 
to the right in favor of the overtaking vehicle on suit-1 
able and audible signal being given by the driver ofj 
the overtaking vehicle, and shall not increase the 
speed of his vehicle until completely passed by the) 
overtaking vehicle. 

Section 74. Turning at Intersections. —(a) Drivers 
of vehicles, when turning to the right, shall keep asj 
closely as practicable to the right-hand curb or edge! 
of the highway, and, w’hen turning to the left, shall 
pass beyond the center of the intersection, and as 
closely as practicable to the right of the center of such 
intersection before turning such vehicle to the left;... 

Section 75. Signals on Starting, Stopping, or Turn- | 
ing. —(a) Every driver w T ho intends to start, stop, or 
turn, or partly turn from a direct line, shall first see 
that such movement can be made in safety and when¬ 
ever the operation of any other vehicle may be affected 
by such movement shall give a signal as required in 
this section, plainly visible to the driver of such other 
vehicle of his intention to make such movement. 

(b) The signal herein required shall be given by 
means of the hand and arm, or by some mechanical or 
electrical device approved by the director after this 
section takes effect, in the manner herein specified. 
Whenever the signal is given by means of the hand 
and arm, the driver shall indicate his intention to 
start, stop, or turn, or partly turn, by extending the 
hand and arm from and beyond the left side of the 
vehicle, in the manner following: 

(c) For left turn, or to pull to the left, the arm shall 
be extended in a horizontal position straight from and 
level with the shoulder. 

• * * 
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(f) Such signals shall be given continuously for a 
distance of at least fifty feet before slowing down, 
stopping, turning, partly turning, or materially alter¬ 
ing the course of the vehicle. 

With respect to Sections 61(b) (6) and 75(b), (c) and (f), 
the evidence clearly shows that the plaintiff gave both an 1 
adequate and timely signal of her intention to turn left. 
Plaintiff testified that she extended her arm horizontally 
outside the body of the car while she was still 100 feet from 
the intersection and that this signal was given continu- i 
ously for the entire 100 feet as she proceeded slowly to ' 
the intersection (R. 43, 53, 54, 65). The defendant’s truck 
driver, Sergeant Lewis, said he saw the plaintiff put out 
her hand and start her turn (R. 104). He was again asked 
(R. Ill): 

i 

Q. You definitely saw her stick out her hand to make 
the turn? 

A. Yes, sir. i 

! 

The passenger in defendant’s truck, Mr. Smith, also ob¬ 
served the plaintiff’s extended arm signaling her left turn. 

He testified (R. 137): 

Q. That was the same time she put her hand out? 

A. She put her hand out right after she turned. 

Sergeant Lewis did not estimate the distance that plaintiff 
traveled toward the intersection with her arm extended, 
nor did he deny that her car traveled 100 feet during the 
time her signal was given. Mr. Smith attempted to show 
that plaintiff’s signal was first given when plaintiff’s car 
was opposite the intersection (R. 137) but, as previously 
mentioned in the Statement of Case, he also said that 
plaintiff’s turn was made after both the truck and plain¬ 
tiff’s car had traveled side by side down the highway for 
100 feet and he could not explain why the truck, which was 
traveling three to four times the speed of the plaintiff’s 
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car had not passed the car before it reached the inter¬ 
section (R. 138). 

There is, therefore, complete support in defendant’s own 
evidence of plaintiff’s testimony that a signal was givei*, 
and there is no contradiction by defendant’s driver thdt 
her signal was given continuously for 100 feet. The testi¬ 
mony of Mr. Smith on this point can be ignored, just as it 
was ignored by the Trial Court and by appellant in it^ 
brief (pg. 5). j 

Section 70 of the traffic regulations introduced by dei- 
fendant (R. 174-175) obviously is not applicable in viev 
of the undisputed evidence that defendant’s truck was nojt 
“approaching from the rear at a lawful rate of speed]’ 
since it neither slowed in obedience to the “Slow” sigp. 
nor for the intersection (R. 117). Also, the duty of thb 
driver of the turning vehicle to give way to the right 
applies only “on suitable and audible signal being giveh 
by the driver of the overtaking vehicle”, which also ijs 
shown by the testimony of plaintiff and Mr. Smith not 
have been given at all (R. 44, 129, 136) and by the testi¬ 
mony of Sergeant Lewfis as not given until after the plain¬ 
tiff had given her signal and started her turn (R. 104, 111). 
Furthermore, since plaintiff was making a left turn at ajn 
intersection, defendant’s driver was authorized to pass heir 

7 I 

on the right and she had no duty to yield the left lane to 
him.* 

With respect to Sections 67 (b) and 75 (a), introduced 
by defendant to support its contention that plaintiff failed 
to ascertain that her movement could be “made in safetyf’ 
(R. 174, 175), the plaintiff testified that when she was 100 

* It is noted that in reading this regulation to tho Trial Court (R. l"^), 
defendant’s counsel, perhaps inadvertently, omitted the clause which pre¬ 
cedes the sentence read and which qualifies its applicability to this cage. 
Section 70 states: “Except when overtaking and passing on the right is per¬ 
mitted, the driver of a vehicle about to be overtaken and passed by another 
vehicle approaching from the rear at a lawful rate of speed shall give way 
to the right, etc., etc.” And, in this connection, Section 69 (c) of the Vir¬ 
ginia traffic laws states: “The driver of a vehicle may overtake and pa|ss 
upon the right of another vehicle which is making or about to make a left 
turn and the driver of which has given a signal as required in Section 75 pf 
this act.” 


I 

I 

I 
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feet away from the intersection, she looked in her rear-view 
mirror and observed a truck which “seemed to just be 
coming from under the underpass about 200 feet from my 
car” (R. 43). She then gave her left turn signal, slowed 
her car, which had been going under 25 miles per hour, and 
angled it into the left lane. She did not, thereafter, observe 
or hear from the truck until the collision (R. 43-44, 52, 65). 

The defendant’s evidence does not contradict, but in fact 
supports plaintiff’s testimony on this point. Sergeant 
Lewis testified only that he was about 65 feet behind the 
plaintiff’s car when he applied his brakes (R. 105). As 
shown in Section II, infra (Pg. 31), he was about at the 
underpass when plaintiff’s car was 100 feet from the inter¬ 
section, and since the intersection was stipulated to be 
360 feet from the underpass, he must have been at least 
200 feet to her rear when plaintiff first saw him. 

Plaintiff testified also that when she saw the truck in 
her rear-view mirror, she could not estimate its speed (R. 
72). There is nothing unusual about this. It is difficult 
enough to estimate the speed of a moving car when one is 
standing still and looking directly at it, without expecting 
the driver of a moving car to estimate the speed of another 
moving car on seeing it through a rear-view mirror. Be¬ 
sides, plaintiff had a right to expect that the truck would 
be traveling in compliance with the speed law as controlled 
by the “Slow” sign. 

The Trial Court, however, found that the plaintiff, Mrs. 
Morow, was: 

“...guilty of contributory negligence in making a 
left turn out of the middle lane and not taking suffi¬ 
cient notice of the fact that the government truck was 
proceeding in the left lane. She should not have cut 
across the path of the truck, but should have waited 
until the truck passed her, especially as there was no 
other traffic on the road” (R. 280). 

These findings have no basis in the evidence and are not 
justified by the traffic laws governing plaintiff’s duties 
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under the facts of the case. As to “making a left turn out 
of the middle lane, 7 7 a distinction must be observed be¬ 
tween actually making a turn and starting an apprdach 
for a turn. The law requires vehicles to stay on jthe 
right side of a highway, except, of course, when passing 
other cars or when the driver intends to make a left tiiirn. 
In our view, the only reasonable construction of suc^i a 
regulation is that a car intending to make a left thrn 
should not go over into the left lane until it is reasonably 
close to the intersection at which the turn is to be m^de. 
The Trial Judge, however, remarked that in driving h<j>me 
from the court house, he goes into the left-hand lane imjme- 
diately and remains there for seventeen blocks before 
reaching the intersection at which he intends to malfe a 
turn (R. 96). With all due respect, we submit that sjuch 
action is not intended by the regulation. The evidence 
shows that Mrs. Morow decided to make her turn when 
she first saw the intersection about 100 feet ahead. Tljere 
was no need for her to be in the left lane until she decided 
to make a left turn, and, until that time, she was required 
to stay on the right. She then did what the law requited 
of her by giving her signal and turning over the line Into 
the left lane while still about 100 feet from the intersec¬ 
tion. If this action is considered as “making a left turn 
out of the middle lane,’ 7 we find no law forbidding it} in 
fact, compliance with the regulation cited above required it. 

As to “not taking sufficient notice of the fact that the 
government truck was proceeding in the left lane, 77 the 
evidence shows that Mrs. Morow took all of the notice ^he 
was required to take as a reasonable person and pursuant 
to the traffic laws of Virginia. As previously shown, the 
truck was at least 200 feet to her rear when she first sa^ it 
(R. 43), and was about 300 feet from the intersection at 
which she intended to make her turn. Mrs. Morow stated 
that when she saw the truck “coming from under the 
underpass, 77 it appeared to be directly behind her with its 
left wheels approximately on the line dividing the center 
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and left lanes (R. 52). At this distance, it was certainly 
difficult for her to be able to fix its exact location on the 
highway, but it should also be borne in mind that Sergeant 
Lewis testified that his truck was not totally in the left lane 
until it “went under the underpass’’ (R. 102-103). It is 
very possible, therefore, that Mrs. Morow observed the 
truck immediately before it came entirely into the left 
lane. Furthermore, even if we assume that the truck was 
in the left lane when Mrs. Morow first saw it 200 feet to 
her rear, that is no indication to her that it would attempt 
to pass her at the intersection 360 feet farther on. 

The fact that plaintiff failed to see the truck again 
prior to the collision is not evidence of contributory neg¬ 
ligence. It is common knowledge that unless a driver has 
a rear-view mirror on the outside of his car, there is a 
blind spot as to vehicles approaching on his left rear. 
Also, the plaintiff’s car was angling to the left and conse¬ 
quently her rear-view mirrow showed only the right lane 
of traffic. In this connection, Mrs. Morow testified (R. 59): 

“Well, when I got to—after I started angling—you 
see it was on the right side; I couldn’t see in the mir¬ 
ror exactly in the back—I thought he was going over 
to the right.” 

More important, however, a driver’s primary duty is to 
keep his eyes to the front, and the giving of a proper signal 
is supposed to be sufficient notice for the drivers of follow¬ 
ing cars. After first observing the truck, the plaintiff put 
her hand out the window, progressively slowed her car and 
angled it into the left lane of the highway. She testified, 
that as her car crossed over to the west side of the left 
lane: 

“I was so far toward the left there, in the left, that I 
figured the truck would go to the right because there 
was two other lanes aside of me on the right, and I 
was going about—less than five miles an hour” (R. 
44). 




She also testified (R. 72): 

Q. When you first saw it you started to make yoijr 
turn and it never occurred to you that he might try 
to pass you ? 

A. No, I didn’t think he would pass me since my 
hand was out and I always thought of trucks on the 
right anyhow—heavy vehicles. 

Q. Passing you on the right? 

A. Well, I gave him enough time. I mean I saw hirh 
200 feet back. 

The testimony cited above is illustrative of the reason that 
the law says a driver has the right to expect that othe^r 
drivers will comply with the law. A motorist on the high¬ 
way can look in only one direction at a time, and to expect 
him to continuously follow the movement of cars in hi£ 
rear, and still keep a proper lookout for his own safety ih 
the direction in which he is traveling, is to expect the imj- 
possible. That is why plaintiff was not guilty of contribp 
utory negligence. She had a right to expect that defend^ 
ant’s driver would not involve her in danger after she ha<^ 
observed it far to her rear and after she had given the 
statutory turning signal. It was then the duty of defendf 
ant’s driver to slow down in compliance with the “Slow’’ 
sign, to slow for the intersection, to remain on the right 
side of the road, to give “audible warning” of his intenj; 
to pass before approaching so close to plaintiff that ijt 
would be impossible for him to stop if she made a turn, and 
not to attempt to pass plaintiff in an intersection, all of 
which duties were required of him by the traffic laws o^ 
Virginia. 

The Trial Court also held that Mrs. Morow “should have 
waited until the truck passed her, especially as there wai 
no other traffic on the road.” We submit that, to expect 
the plaintiff to stop her car in the middle of the road when 
she is 100 feet from an intersection to wait for a truck in 
her rear to travel over three times that distance so it migh^; 
pass through the intersection before she starts her turn 
or gives her signal, is completely unreasonable. In ouf 
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opinion, such action would create serious confusion on the 
part of the driver of the following car and heighten the 
danger to both operators. Finally, the important question, 
which was apparently overlooked by the Trial Court, was, 
how was the plaintiff to know what the truck intended to 
do when its driver gave her no warning whatever of his 
intention to pass until she had already given her signal 
and committed herself to make her turn. 

The following cases fully support plaintiff’s actions 
under the circumstances of this case. 

In Lawson v. Darter, 157 Ya. 284, 160 S. E. 74, the 
Supreme Court of Appeals of Virginia stated.: 

“On September 29, 1929, Fannie Darter, was driving 
her automobile, a six-cylinder Studebaker coupe, along 
Main Street in the town of Appalachia, and in the 
direction of what is known as Kentucky Avenue. She 
was followed by John J. Lawson in his car, a six- 
cylinder Nash coupe. 

“It was her intention to make a U turn at the inter¬ 
section of these two streets and to proceed back over 
Main Street in the direction from which she had come. 
At this intersection there was, for the guidance of 
traffic, what is known as a ‘mushroom’ around which 
cars were expected to pass in turning. Her evidence 
is that she was immediately followed by a third car, 
which as she started to turn, passed her from her rear 
to her right. The defendant’s evidence is that there 
was no intervening car, but that he was immediately 
behind her and at about a car’s length distance. The 
speed of neither of these cars w^as excessive. 

“The plaintiff states that when about fifty or sixty 
feet from the point of turning she gave the proper sig¬ 
nal to indicate her purpose. Code, 2145 (19). In this 
she is corroborated by other witnesses * The defend¬ 
ant, who was likewise corroborated, said that she gave 
no signal whatever. In turning she slowed down, and 
when her car was squarely across the street and oppo¬ 
site this ‘mushroom’ it came almost to a full stop. 
The defendant’s car was then following and near the 


* All italics in this brief are supplied. 



middle of the street, and, according to the testimony 
of some witnesses, passed over the ‘mushroom’, fit 
struck the Studebaker coupe, broke its running-board, 
and so bent the frame that a door could not be opene|i. 
Its own headlight and bumper were also broken. 


“It was first said that the court was in error in re¬ 
fusing to set this verdict aside as contrary to the lafw 
and the evidence. If we are to accept as true, evidence 
tendered on behalf of the plaintiff, she, at the proper 
time and in a proper way, signaled her purpose to 
make this U turn . This signal the defendant saw, or 
should have seen. He disregarded it and continued 
ahead without checking his speed until it was too late. 
In this he was negligent, while the plaintiff was nbt 
negligent because she had done all that the law re¬ 
quired of her. 


• t • 

“If this defendant followed the plaintiff down an opqn 
street in open day and failed to observe a turning sig¬ 
nal from the car ahead, given in ample time and in fa 
proper way, then he was negligent and in that sen^e 
reckless, and whether we term it negligence or reck¬ 
lessness the defendant would still be liable.” 


A situation identical with the facts herein is found in a 
case decided by the Fourth Circuit Court of Appeals on No¬ 
vember 12,1940, concerning an accident in the State of Vir¬ 
ginia, and the opinion is therefore quoted in detail. In 
Hopkins v. Pearce, 115 F. (2d) 784, Judge Soper, speakipg 
for the Court, said: 


< < 


... It is contended that the plaintiff committed t\tfo 
violations of relevant statutes of the State of Virginia, 
wherein the accident occurred, so that he was guilty 
of two acts of negligence which contributed to the un¬ 
fortunate result. 


“The statutes in question are Section 2154 (122) 
and Section 2154 (121). Chief emphasis is placed ojn 
the first mentioned section, which in part is as follow^: 


‘Signals on starting, stopping, or turning. 

(a) Every driver who intends to start, stop, or 
turn, or partly turn from a direct line, shall first see 
that such movement can be made in safety and when¬ 
ever the operation of any other vehicle may be af¬ 
fected by such movement shall give a signal as re¬ 
quired in this section, plainly visible to the driver of 
such other vehicle of his intention to make such move¬ 
ment. ’ 

• * • 

“Section 2154 (121) provides that the driver of an 
automobile 

‘who intends to start, stop, or turn, or partly turn 
from a direct line, shall first see that such movement 
can be made in safety and whenever the operation 
of any other vehicle may be affected by such move¬ 
ment shall give a signal as required in this section, 
plainly visible to the driver of such other vehicle of 
his intention to make such movement.’ 

“The accident happened on the night of October 6, 
1939 on the George Washington Highway in Norfolk 
County, Virginia, when both cars w’ere proceeding in 
a northerly direction and the plaintiff’s car, in the lead 
made a left turn in order to enter the Galberry Road 
which intersected the highway on its west side. The 
plaintiff’s car came into collision with the car of the 
defendants when the latter car w r as in the act of pass¬ 
ing on the left, and as a result, the plaintiff’s car 
turned over on its left side and he was seriously and 
permanently injured. 

“Viewing the testimony in the light most favorable to 
the plaintiff, as must be done in view of the jury’s 
verdict in determining a question of this kind, the de¬ 
fendants concede that the plaintiff gave the proper 
statutory signal indicating a turn to the left before he 
made the turn; but they point out that the giving of a 
signal was a performance of only part of the plaintiff’s 
duty, and that it was also incumbent upon him first to 
see that the movement could be made in safety , since 
it obviously affected the operation of the overtaking 
car approaching from the rear. They say that accord¬ 
ing to his own testimony and that of his wife, who ac- 







companied him, he did not perform this important (ad¬ 
ditional duty. He said in substance that after he 
crossed a bridge south of his intended turn and j»ot 
close to the Galberry Road, he saw in his mirror the 
lights of the car behind him which looked to him ai if 
it had just come over the bridge. When he was ab^ut 
125 or 150 feet from his turn and the other car \^as 
‘well back behind’ he put his car in second gear, (ex¬ 
tended his left hand in order to make the proper signal 
and kept it outside the car, meanwhile steering with Ibis 
right hand and making a long turn to the left. As he 
made the turn the lights behind him disappeared fr<j)m 
the mirror, and he did not know what had become of 
them; but when he was two-thirds across the highvjay 
and his front wheels had reached a point beyond ihe 
18 foot concrete surface on the west side of the ro^d, 
his car was struck on its left side and turned over ^nd 
his extended left hand was caught between the left side 
of the car and the surface of the road. 

I 

“From this testimony the defendants contend tljiat 
when the plaintiff gave the signal and started to make 
the turn, he merely assumed that the following car was 
a safe distance behind him near the bridge, and made 
no effort to ascertain its actual whereabouts; and since 
the following car was then about to pass, his neglect 
was a contributing factor to the collision, if not its sole 
cause. The testimony cited in support of this argu¬ 
ment is sufficient in our opinion to refute it. It canpot 
be fairly said that the plaintiff made no effort to ascer¬ 
tain whether he could make a left turn with safety}to 
other cars on the road before he attempted to do feo. 
Except for the cars of the parties to the suit, there 
were at the moment no other cars in the vicinity. The 
plaintiff ascertained, by the use of his mirror, that ihe 
defendants’ car was so far behind that it seemed to 
him safe to make the turn. It is true that having satis¬ 
fied himself in this particular he lost sight of the over¬ 
taking car in his mirror and did not look back again, 
as he swerved to the left and continuously gave ihe 
signal for a left hand turn. But it should be borne in 
mind that at this point in the road the duty rested upon 
the defendants not to pass the plaintiff’s car, because 
Section 2154 ( 113 ) of the Virginia Code provides t\at 
the driver of a vehicle shall not pass any other vehicle 
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going in the same direction at cuny intersection of high¬ 
ways unless permitted to do so by a traffic or police 
officer* The defendants’ evidence indicated that they 
were not familiar with the road, and even not aware of 
the intersection, and the judge took this testimony into 
account in charging the jury that the unlawful attempt 
to pass should not be held against the defendants un¬ 
less they violated the statute negligently. But un¬ 
doubtedly the improbability of an unlawful passing at 
this point was a factor to be weighed in considering the 
charge of neglect on the plaintiff y s part. We conclude 
that under the circumstances the actions of the plain¬ 
tiff, to say the least, were not so clearly negligent as 
to require a directed verdict on the issue of contribu¬ 
tory negligence. 

“The defendants also contend that the plaintiff vio¬ 
lated Section 2154 (121) of the Virginia Code in that 
when he turned to the left, he did not pass beyond the 
center of the intersection and as closely as practicable 
to the right thereof before making the turn. This 
argument is based on the statement of the plaintiff 
that in turning to the left he made ‘a long curve going 
round.’ This evidence was obviously insufficient of 
itself to convict the plaintiff of a violation of the 
statute or of negligence that contributed to the acci¬ 
dent. A wide sweeping turn was less likely to confuse 
or interfere with the operation of the overtaking car 
than the squared left turn which the defendants now 
contend should have been made. Moreover, there 
was testimony on the part of the defendants to the 
effect that the plaintiff did proceed as far as the cen¬ 
ter of the intersection before making his turn. 

“There was no error, and the judgment of the Dis¬ 
trict Court will be 

Affirmed.” 

In the case of Hill v. Union Gas <£ Electric Company, 51 
Ohio App. 144, 200 N. E. 199, plaintiff’s car was parked at 
the curb facing west. Intending to make a U turn, he 

* This is Section 61 (b) (4) of tho 1948 edition of Virginia Traffic Laws 
nsed at the trial, and was inadvertently not offered in evidence; however, 
Section 66, which was offered in evidence (R. 97), is to the same effect, 
although not as specific. 




looked for westbound traffic and saw nothing. After plain¬ 
tiff’s car had crossed the center line of the street in tlie 
course of his turn, it was struck just behind the left froi^t 
wheel by defendant’s car which had been proceeding in a 
westwardly direction. The Court said: 

“The plaintiff’s automobile was stationary on thje 
north side of Bramble Avenue. He entered it inten<}- 
ing to turn to the south side of the street and then gjo 
east. His duty in that situation was defined by Sec¬ 
tion 6310-22, General Code, which provides: 

‘Drivers of vehicles before turning, stopping or 
changing their course shall make sure such move¬ 
ment can be made in safety and shall cause signals t|o 
be made of their intention in a way visible outside 
the vehicle.’ 

“Now did this section impose an absolute duty upon 
the plaintiff, so that in turning, stopping, or changing 
his course, he acted at his peril? We think not. lit 
does require him to ‘make sure such movement can b^ 
made in safety.’ What does that mean? There arp 
many shades of meaning given to the word ‘sure’ i^i 
the dictionaries. The primary meaning, however is : 
‘Assured in mind; confident beyond doubt; knowing, 
believing, trusting, or the like, with certainty; unquesf- 
tioning.’ Webster’s New International Dictionary. It 
is therefore a state of mind. If he has that state of 
mind, then the duty imposed by the statute is dis¬ 
charged, provided the conclusion is predicated upoiji 
the acts and observations required in making sure that 
the movement can be safely made. If the required 
acts are done, and observations made showing that the 
conditions then existing permit the movement to b6 
made safely, the terms of the section has been coml- 
plied with. 

• * • 

“The fact that through some extraordinary develop^ 
ment, or the failure of others to observe the law, th0 
movement was not, in fact, made safely, has no tern 
dency to prove that the terms of the section had not 
been complied with. In reaching a conclusion as to 
whether the turn could be made safely the plaintiff, 
has a right to assume that the defendant would not 
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approach the location at an unlawful speed, and that 
defendant’s automobile would be and remain on the 
right side of the street. Plaintiff had a right to as¬ 
sume that if he passed the center line of the street he 
would have nothing to fear from automobiles ap¬ 
proaching from the east. 

“It is provided by Section 6310-17, General Code, that: 

‘Vehicles shall keep to the right side of the center or 
center line of the road or highway except as other¬ 
wise provided herein.’ 

“That section prescribed the duty of the defendant, 
w’hich the plaintiff had a right to assume would be per¬ 
formed, until he became aware that the defendant did 
not so intend, or was failing to perform. In failing to 
observe the statute the defendant was negligent as a 
matter of law. . . . Apparently the assurance of safety 
with which the plaintiff engaged in the act of turning 
would have been justified by the event had not the 
defendant violated the law. No inference of plaintiff’s 
negligence directly contributing arose.” 

In Neal v. Spencer, 181 Va. 668, 26 S. E. (2d) 70, the 
plaintiff’s car was preceding defendant’s car down the 
highway at a distance of from 60 to 90 feet. There was no 
other traffic on the highway. Plaintiff, intending to make a 
right turn from the highway, gave his signal and slackened 
his speed when approximately 105 feet from the intersec¬ 
tion. About 45 feet from his turning point, plaintiff’s car 
was struck from the rear by defendant. There was no evi¬ 
dence that defendant’s car was seen either by plaintiff or 
his passenger prior to the collision. Plaintiff had a ver¬ 
dict, and upon appeal the Supreme Court of Appeals of 
Virginia said: 

“We conclude that there was sufficient evidence to im¬ 
press the jury that the defendant was driving at an 
unsafe rate of speed; that he did not have proper con¬ 
trol of his car and that he was not keeping a proper 
lookout. 
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“We further conclude that there was not sufficient evi¬ 
dence to. fix' upon young Kirlc either contributory or 
concurring negligence. He slowed down by applying 
his brakes. This caused his stop lights to be visible, 
indeed, Neal testified that they were on; he ga\ve a 
right turn signed, in short, he did everything thgd he 
reasonably could have done in the circumstances, i 

“In Cyclopedia of Automobile Law, (Blashfield) Vol¬ 
ume 1, page 425, Section 1, is the following: 

‘While the driver of a vehicle must be constantly on 
the watch for dangers in front, he is not, if he is on 
his proper side of the highway, required to main¬ 
tain such a lookout as to vehicles coming up from 
the rear, and the rule is that, when two automobiles 
are being driven along a public road in the same 
direction, the driver of the front car owes no duty 
to the car in the rear except to use the road vri the 
customary way, and until he has been made aipare 
of the presence of such rear car by signal or other¬ 
wise he may assume, either that there is no Other 
vehicle in his rear, or that, if there is one there, \it is 
under such control as not to interfere with his |free 
use of the road in any lawful manner” 

• # • 

I 

“We think the general principal enunciated by the text 
is applicable to the situation with which we are coal¬ 
ing. . . . Affirmed.” 

As previously stated, the negligence of defendant’s truck 
driver, Sergeant Lewis, was admitted with respect to his 
violation of the speed limit at the place of the accidenjt by 
disregard of the “Slow” sign and his failure to slow down 

in approaching the intersection* (R. 117, 187, 280). De- 
- -- 

* It is noted that Section 61 (b) (7) of the Virginia Traffic La^jra is 
omitted from the transcript, although the court was later informed that such 
regulation had been offered and admitted into evidence (R. 176-177). That 
paragraph reads as follows: 

(b) Any person who shall 

# # t 

(7) Exceed a reasonable speed under the circumstances and traffic 
conditions existing at the time . . . shall be guilty of reckless 
driving. 
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fendant’s driver also violated the following additional Vir¬ 
ginia Traffic Laws: Section 65, by failing to drive on the 
right side of the highway; Section 66, by failing to keep to 
the right in crossing an intersection; Section 69, by failing 
to give audible warning with his horn to plaintiff “before 
passing or attempting to pass” her; Section 75, by failing 
to keep his truck under complete control after receiving 
plaintiff’s signal; and Section 76, by failing to yield the 
right of way to plaintiff who was making a left turn within 
the intersection (R. 95-99). Defendant’s driver also vio¬ 
lated the regulations of the United States Marine Corps 
by failing to give plaintiff a warning of his intention to 
pass when he was at least 200 feet behind her (R. 179). In 
connection with all of the aforementioned regulations, it is 
important to note that Sergeant Lewis had traveled over 
this highway about fifty times and knew of this intersection 
(R. 118). In Virginia, violation of traffic laws is negligence 
per se ( Sprinkle v. Davis, 104 F. (2d) 487; Hutcheson v. 
Misenheimer , 169 Va. 511, 194 S. E. 665; Morris v. Dames 
Executor, 161 Va. 545, 171 S. E. 662), and, if such negli¬ 
gence is the proximate cause of an injury, will support a 
recovery. ( Hubbard v. Murray , 173 Va. 448, 3 S. E. (2d) 
397.) 

A review of the evidence shows that Sergeant Lewis’ 
violation of the above traffic laws introduced into evidence 
by plaintiff was undoubtedly the proximate cause of the 
accident. The Trial Court has found that his failure to 
slow down was a proximate cause, and it is further appar¬ 
ent that if he had complied with any one of the other laws 
mentioned above, there would have been no accident. 

We submit, therefore, that there was no evidence of con¬ 
tributory negligence on plaintiff’s part, and ample evidence 
of negligence on the part of defendant’s driver which was 
the sole proximate cause of this accident. Although the 
Trial Court has decided this case for plaintiff under the 
doctrine of last clear chance, this Court need not follow 
the reasoning given in support of the judgment in order to 
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sustain it. ( Helvering v. Gowran, 302 U. S. 238, 82 ij. ed. 
224, 230; Laughlin v. Eicher, 79 U. S. App. D. C. 266, 145 
F. (2d) 700; Lewis Hall Iron Works v. Blair, 57 App. D. C. 
364, 23 F. (2d) 972; Hawes v. D. C., 2 App. D. C. 188; IpF^Z- 
kins v. McGuire, 2 App. D. C. 448) 

. ! 

n. 

If There Was Evidence of Contributory Negligence, the 
Doctrine of Last Clear Chance Was Applicable, and 
Did, in Fact, Exist in This Case. 

^Ve think it is apparent, under the admitted physical 
facts, together with the testimony of Sergeant Lewis, khat 

Sergeant Lewis had the last clear chance to avoid this 
accident. 

It was stipulated that the intersection was 360 feet fjrom 
the underpass. The point of impact of the two vehicles was 
stated by both operators to be about in the center of the 
40 foot intersection, or in other words 380 feet from the 
underpass. 

Accepting defendant’s evidence, we find 69 feet of ikid 
marks of the truck leading up to the point of impact, and 
deducting the length of the truck (44 feet), we see that the 
truck was only 25 feet from the point of impact when the 
brakes took effect. Defendant’s evidence showed that the 
air brakes of the truck took one full second to operate ajiter 
they were applied and therefore, since he was traveling 40 
miles per hour, or 58 feet per second, Sergeant Lewis ap¬ 
plied his brakes when he was (25 -f 58) 83 feet from the 
point of impact. He was asked (R. 105): 

Q. How far behind her were you when you first tjlew 
your horn, if you remember? 

A. Approximately sixty-five feet. 

Q. About how far behind her were you when you first 
put on your brakes? 

A. Sixty-five feet. 
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Accepting his testimony on this point, as the Conrt did, 
since Sergeant Lewis was 83 feet from the point of impact 
when he first applied his brakes and Mrs. Morow was 65 
feet in front of him at that time, Mrs. Morow was only 
18 feet from the point of impact, or in other words, her car 
was then about two (2) feet into the intersection. 

Defendant’s evidence also showed that Sergeant Lewis 
traveled 44 feet during his three-quarters of a second re¬ 
action time and therefore he must have first observed the 
danger requiring his application of brakes when he was 
(83 -+- 44) 127 feet from the point of impact, or 107 feet 
from the intersection. At that time, Mrs. Morow was 
going “very slowly” according to Sergeant Lewis (R. 
104); Mrs. Morow stated “less than five miles an hour” 
(R. 44) so that she must have traveled in that three-quar¬ 
ters of a second only about six feet. Therefore, Mrs. 
Morow’s car was only four feet from the intersection when 
Sergeant Lewis, who was 107 feet away, first realized the 
danger. There is no dispute and there can be no dispute 
as to the above conclusions drawn from the physical facts 
and defendant’s own evidence. Using these conclusions as 
a basis, we will now consider the question of last clear 
chance. 

A. Sergeant Lewis saw or could have seen plaintiff’s signal 
in time to avoid this accident. 

As previously stated, Mrs. Morow testified, and there 
was no testimony to the contrary, that she gave her signal 
for her turn when she was 100 feet from the intersection 
and that her signal was given continuously for the entire 
100 feet as she proceeded slowly toward the intersection. 
From an original speed of about 25 miles per hour, her car 
slowed to “less than five miles per hour” at the time of 
collision; therefore her average speed was about 15 miles 
per hour during the time she traveled this 100 feet. At 15 
miles per hour or 22 feet per second, it took her about five 
seconds after she gave her signal before her car reached 
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the intersection. As shown above, however, Sergeant Lewi^ 
did not observe her signal until she was 4 feet from the in¬ 
tersection and he was still 107 feet away. Furthermore, durL 
ing those five seconds, he was traveling 40 miles per hour 
or 58 feet per second and he therefore traveled about 29(1) 
feet during the time the plaintiff’s signal was being givefi 
without seeing it. 

In this connection, it is important to note that since Ser* 
geant Lewis was 107 feet from the intersection when he 
actually saw plaintiff’s signal, and since he was 290 feet 
farther away when he should have seen it, the latter point 
would place him about 397 feet from the intersection, or 
just about under the underpass, which is the very placq 
that plaintiff said he was when she first observed the truck 
in her rear-view mirror and gave her signal. 

It is patent, therefore, that if the weight of the evidence 
shows, as we submit it does, that plaintiff gave her signal 
while still 100 feet from the intersection, Sergeant Lewis^ 
who was then 397 feet from that intersection, had more 
than ample time under any view of the evidence to observej 
her signal and to turn, slow or fully stop his truck (R. 162 ).j 

The doctrine of last clear chance, as it is applied in Vir-| 
ginia, was stated by Judge Gregory in Keeler v. Baum- 
garder, 161 Va. 507, 513, 171 S. E. 592, as follows: 

1 ‘If from all of the evidence the jury could reasonably! 
find that regardless of the state of negligence of the 
plaintiff, the defendant, by the exercise of ordinary 
care, had a clear chance to save him and failed to do 
so, then an instruction on the doctrine is justified. In 
cases, such as the one here, where a defendant is re¬ 
quired by law, to keep a proper lookout, the test is not 
whether he actually saw the plaintiff in time to have 
saved him, but whether he could have seen him in time 
to have avoided the injury, by exercising ordinary 
care, and failed to do so.” 
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B. Sergeant Lewis should have realized the danger in time 
to have avoided the accident. 

Even if we assume for the purpose of argument that the 
plaintiff’s signal was not given when she was 100 feet from 
the intersection, but was first given just as she entered the 
intersection, the doctrine of last clear chance is neverthe¬ 
less applicable, since the evidence was uncontradicted that 
plaintiff’s car was going very slowly the entire time it was 
in view of defendant’s truck, and that it materially reduced 
its speed as it approached the intersection. Sergeant Lewis 
testified (R. 102): 

“I was in the center lane until I seen this car ahead 
of me. It was in the center lane. Then I moved over 
in the left lane, because I seen the car was govng slow 
and I knew I would have to go around it when I got up 
to it. So I got into the left lane.” 

Sergeant Lewis next testified that he was in the left lane 
as he went under the underpass (R. 102-103) and, as previ¬ 
ously shown, Mrs. Morow then must have been about 100 
feet from the intersection. When Mrs. Morow reached the 
intersection, at which time Sergeant Lewis saw her signal 
for the first time, he testified that she: 

“. . . .was going very slow but she just kept making 
the turn and I hit her left front fender and wheel” (R. 
104). 

The above testimony of Sergeant Lewis corroborates plain¬ 
tiff’s evidence that, from the time she first observed the 
intersection 100 feet in front of her and decided to make 
a turn, her car reduced speed from under 25 miles per hour 
to “less than 5 miles an hour” (R. 44, 66). From the time 
she made her decision and applied her brakes, without any 
knowledge on her part of Sergeant Lewis’ intent to pass 
her, and without any warning from him, which she had a 
right to expect, plaintiff was in a position of peril, which 
position should have been apparent to Sergeant Lewis as 





he approached from the rear. Although she had not yet 
entered the zone of immediate danger directly in the path 
of the truck, it was obvious that she was about to enter thkt 
danzer zone. Automobiles on an open 40 mile speed lim it 
highway do not materially reduce their speed to 10 mil^s 
per hour upon approaching an intersection, at which there 
is no other traffic from any direction, unless they intend 
to turn off the highway at that point. Furthermore, if 
plaintiff was in the middle lane before starting her turn, as 
Sergeant Lewis attempted to show, this fact should ha^e 
made it more apparent to him that plaintiff would be turn¬ 
ing to the left, since cars traveling that slowly on such a 
highway, normally, and as required by traffic laws, stay in 
the right hand lane. 

In the case of Wickman v. Bohle, 173 Md. 694, 196 
326, the plaintiff, a boy under fourteen years of age, wds 
riding a bicycle along a broad highway. To make a widje 
turn into a narrow lane on his right, the boy turned first 
to his left and then to his right, at which time he collide^ 
with the defendant’s automobile which had been following 
him. The plaintiff testified that he was near the curb wheln 
he started turning, that he had his brake on and had slowed 
to about one mile per hour. He further said that he hajl 
not seen the automobile prior to the collision and that nb 
signal was given by either party. The Court said: j 

“But the boy testified that he moved out only seven or 
eight feet, and there w r ould be some meaning in the 
mere fact that while moving along a main highway, hie 
slowed down, as he testified, to this extremely sloyr 
speed as he neared the lane. That would hardly be thb 
action of a rider intending to go on further along thb 
main highway. It would be some indication that h|e 
had reached the end of his travel on it and was intend¬ 
ing to make a turn. And the court is of opinion that 
the facts being found as stated, the jury 'would have 
legally sufficient support for a conclusion that the 
driver behind was lacking in due care in being misle^ 
and in not foreseeing and allowing for the boy’s pur¬ 
pose to turn off to the right.” 
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And in the case of Baxter v. Public Service Transporta¬ 
tion Co., 6 N. J. 1099,143 A 748, the car in which plaintiffs 
were riding was traveling down a highway followed by an¬ 
other pleasure car, and behind that, defendant’s bus, which 
had been trying to pass the other pleasure car. The driver 
of the car in which plaintiffs were passengers, intending to 
make a U turn, drew over somewhat to the right partly off 
the road, looked in her mirror, put out her hand as a signal, 
saw nothing behind, and started her turn; the other pleas¬ 
ure car passed on her right, and as her car was squarely 
across the road, it vras struck by the bus which had pulled 
to its left instead of going behind her as had the other 
pleasure car. Defendant’s driver testified that he saw the 
driver of plaintiffs’ car pull over to the right and did not 
know whether she was going to park there or what she was 
going to do; and that he was about 15 feet behind when she 
started to turn, and blew no horn. The Court said: 

“In a situation of this kind, it was, in our estimation, 
plainly open to the jury to say that the driver of the 
bus, observing the conditions ahead of him, was re¬ 
quired to use more caution than he did use in making 
sure as to what the car ahead of him was likely to do.” 

We submit, therefore, that from the time Sergeant Lewis 
saw Mrs. Morow traveling very slowly in the center lane 
of the highway when he was under the underpass and she 
was still 100 feet from the intersection, he should have been 
aware, in the exercise of reasonable care, that Mrs. Morow 
was going to make a left turn at the intersection, and, if he 
was not reasonably sure of her intent, he should have 
warned her of his approach or slowed his truck and waited 
to see w’hat she would do, before approaching so close that 
it was impossible for him to avoid her when she did turn.* 
The principle of law applicable here is found in a discus¬ 
sion of the doctrine of last clear chance in 38 Am. Jur. 903- 
904, where the annotator states: 

“. . . the condition that the breach of the defendant’s 
duty must have arisen or continued after the peril 


* Section 72(a), Virginia Traffic Laws (R. 98). 


arose may be satisfied if it was or should have been 
apparent to the defendant in time to avert the accident 
that the injured person was about to enter the danger 
zone, although the defendant did not have time to avoid 
the accident after the plaintiff actually entered the 
danger zone.” 

In the case of Tyler v. Starke, 76 U. S. App. D. C. 42,128 
F. (2d) 611, defendant’s automobile struck plaintiff, a pe¬ 
destrian, as she was crossing in the middle of a blqck. 
Plaintiff’s own testimony required a finding of contribu¬ 
tory negligence and, therefore, plaintiff’s recovery, if a[ny, 
depended upon the doctrine of last clear chance. Defen¬ 
dant testified that he first saw appellant when she ivas 
about 40 feet away and he was traveling 18 or 20 miles an 
hour; that he put his brakes on as soon as he saw her bud 
swerved to the left. This Court, in a per curiam opinion, 
stated: 

. . As we have seen, appellee admittedly realized 
the danger when he was 40 feet away. If his car jvas 
then being driven only 18 or 20 miles an hour, the ques¬ 
tion arises whether, in the exercise of reasonable cbre, 
he could then (a) have so controlled it as to avoid |the 
accident, or (b) seeing appellant’s peril and her'ob¬ 
liviousness to it, could have warned her of the dagger 
in time to enable her to place herself in a position of 
safety. And there is still another question, namely, 
whether, in the exercise of reasonable care, he shquld 
have seen the woman’s danger and her obliviousnesp to 
it sooner and slowed dozen or blown his horn. There 
was enough in the evidence, we think, to require the 
submission of these questions to the jury under projper 
instructions.” 

In Regal Cleaners <& Dyers v. Pessagno, 71 App. D. C. i99, 
the Court said: 

“We approve the action of the Trial Court in denying 
the motion. The evidence for the plaintiff, together 
with the inferences which may be justifiably dr^wn 
therefrom, tends to show that the driver of the feuck 
was exceeding the speed limit; that, after seeing the 
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plaintiff in a position beyond his right-of-way, but 
close to the center line of the street, he continued to 
drive the truck at a high rate of speed on slippery car 
rails very near the center of the street and very close 
to the plaintiff at a time when the traffic light was red, 
which was notice to him that he must stop his truck 
before reaching the intersection; that there was a clear 
roadway between the rails and the curb which he could 
have used in preference to the wet rails; that he did 
not slacken his admitted speed of 22 miles per hour 
until very close to the intersection crosswalk, and that 
then he suddenly jammed on his brakes, causing the 
truck to skid and to strike plaintiff. In this state of 
the evidence, it was clearly for the jury to say whether 
the defendant’s negligent operation of the truck was 
the proximate cause of plaintiff’s injury.” 

In the case of Capital Transit Company v. Grimes, 82 U. S. 
App. D. C. 393, 164 F. (2d) 718 Judge Edgerton, in his dis¬ 
senting opinion, comments on the fact that the streetcar 
operator “should have been ready to apply brakes almost 
instantly, for appellant’s rules required him to have his 
foot on the brake pedal when he was passing another car.” 
The reason for this rule of the Transit Company is, of 
course, because danger to pedestrians is more likely when 
two streetcars pass each other. For the same reason, a 
dangerous situation should have been anticipated by Ser¬ 
geant Lewis here, since plaintiff’s actions, prior to the time 
she actually entered the danger zone, required precaution¬ 
ary action on the part of Sergeant Lewis with respect to 
slowing his truck. In the case of Landfair v. Capital 
Transit Company, 83 U. S. App. D. C. 60-62, 165 F. (2d) 
255, cited by appellant in its brief,, the plaintiff there 
argued that, since she had swerved toward the streetcar 
tracks at a point prior to the point at which she actually 
crossed the tracks, that she was in a position of peril which 
should have been apparent to the motorman at the prior 
time. In commenting upon this argument, this Court said: 

“No inference can be drawn from Gratke’s testimony 
that the motorman failed to exercise reasonable care 
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when appellant was first observed turning her auto¬ 
mobile, for the motorman then applied the brakes and 
continued at a cautious rate of speed after appellant 
swerved from her course the first time.” 

If Sergeant Lewis, upon first observing plaintiff’s autp- 
mobile slowing down for the intersection, had, as did tlpe 
motorman in the Landfair case, supra, applied his brakes 
and continued at a cautious rate of speed, this accident 
never would have occurred. Sergeant Lewis had the la^t 
clear chance to avoid the accident by keeping a proper look¬ 
out, and by governing the movement of his truck accord¬ 
ingly, before approaching so close to plaintiff’s car that it 
was impossible for him to avoid it as she completed her 
turn. 

C. If Sergeant Lewis had turned to the right, even after 
his discovery of plaintiff’s peril, he would have avoided 
the accident. 

We also submit that, irrespective of whether or not Ser¬ 
geant Lewis should have realized the danger sooner, l^e 
could have avoided the accident in the time and meai^s 
available to him after he actually discovered plaintiff^ 
peril and jammed on his brakes. The Sergeant had a clear 
opportunity at that time to avoid the collision by turning 
his truck to the right, instead of toward the same directioh 
in which plaintiff’s car was moving. The Trial Judge was 
apparently of the same opinion, although he did not find 
it necessary to cover this point in his findings of fact, since 
he held that defendant’s driver could have avoided the acf- 
cident by slowing down sooner than he did. The Court 
view of the matter is illustrated by the following testimony 
which the Court itself elicited from Sergeant Lewis (R|. 
108 ): | 
By the Court : 

Q. Sergeant, has it ever occurred to you that it may 
be possible to swerve to the right instead of the left ig 
order to avoid a collision? 
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A. Oh, you mean— 

Q. I believe you said you tried to swerve to the left. 

A. Yes, sir. 

Q. Why didn’t you swerve to the right? If you had, 
there might have been no collision. 

A. She was in the center lane, and I was in the left 
lane. She was already on my right. 

Q. She was making a left turn, wasn’t she? 

A. Yes, sir; but I didn’t have time to swing over 
that way. I thought if she had stopped, like I figured 
she might have, when she seen me coming, you know— 

Q. I know, but there was a distance of sixty-five feet. 
Couldn’t you have swung to the right? 

A. No, sir; I could not. I could not. 

The Court. Very well. 

By Mr. Grady : 

Q. Your trailer was loaded with produce, was it not? 

A. Yes, sir. 

Q. Why could you not swing to the right in that dis¬ 
tance? 

A. I could have swung right, but if I had swung 
enough to miss her, I would have turned the tractor 
and trailer over. 

Q. You would still have hit her? 

A. Sure. 

By the Court : 

Q. There was no other traffic on the road; is that 
correct? 

A. That is correct. 

Q. There was room for you to swing, therefore, to 
the right, was there not? 

A. Yes, sir. 

Q. If you had done that, would you not have avoided 
the collision? 

A. No, sir. 

Q. Why not? 

A. I didn’t have room. 

Q. Didn’t you have sixty-five feet? Didn’t you tes¬ 
tify you started with something like sixty-five feet— 
when you were sixty-five feet behind her car? 

A. Yes, sir. 
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Q. Wasn’t that sufficient room for you to swing 
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the right? 

A. No, sir. 

Q. How much distance did you need to swing to the 
right ? 

A. Well, I could swing to the right, Your Honor, but 
not enough to miss her in the center lane. I am on the 
left of her in the left lane. 


Q. She was already making a left turn when yc^u 
were sixty-five feet back of her. You said you started 
blowing the horn and putting on your brakes. Wasn’t 
there sufficient room to swing to the right and avoid 
the accident? 

A. Your Honor, when something ahead like that, lil^e 
I seen her start to make a turn from the center lane-j- 
just instinct makes you stay to the left. I just follolw 
my instinct. That is what I do. I can’t explain it. 

By Mr. Grady : 


Q. Why, in your opinion, could you not have turned 
to the right to avoid this accident? 

A. Because if I had of, I would have turned the truck 
over. 

Mr. Grady. No further questions. 

Cross-examination by Mr. Newmyer : 

Q. You didn’t have any trouble swinging to the left, 
did you ? 

A. I swung as far as I could to the left without turn¬ 
ing it over. 

Q. You could have swung it as far as you could to 
the right without turning it over? 

A. I wouldn’t have missed her, though. 

Q. How do you know ? 

A. Well, that is the way I judged it. 


Sergeant Lewis’ responses to the above questions we^e 
neither satisfactory nor logical. As to the first of his nebu¬ 
lous explanations, that the truck would have turned over 
if he had turned it to the right, it should be recalled that 
after Sergeant Lewis turned the truck to the left and ap¬ 
plied its brakes, it skidded at least 70 feet, collided with 
the plaintiff’s automobile, then jumped a curb, then skidded 
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56 feet farther on a grass surface, and did not turn over. 
How the truck possibly would have turned over merely by 
turning the steering wheel to the right in the same manner, 
without skidding, striking a car, or jumping a curb, we 
cannot comprehend. Let it also be recalled that Sergeant 
Lewis’ testimony gives the impression that he went from 
the center lane of the highway into the left lane in the very 
short distance that he traveled in going from the north to 
the south side of the underpass (R. 102-103). Sergeant 
Lewis’ truck was going the same speed at that time, and 
he experienced no difficulty then in controlling the truck. 

The evidence also shows that plaintiff’s automobile 
would not have been struck by the truck if Sergeant Lewis 
had turned it to the right, irrespective of Sergeant Lewis’ 
uncorroborated and unreasoned opinion on the question. 
The admitted physical facts, as disclosed by the skid marks, 
show that the left wheels of the truck were proceeding 
down the highway about 6% feet west of the grass plot 
(J. A. 136). The truck being, at the most, eight feet wide 
(R. 186), the right front fender of the truck, which struck 
plaintiff’s car in its left front fender, was therefore 14% 
feet west of the curb of the grass plot. The point of impact 
was fixed by both plaintiff and Sergeant Lewis as in the 
center of the intersection at a point on a direct line with 
the west curb of the grass plot. The part of the truck 
which struck plaintiff’s car was therefore turned 14% feet 
in an easterly direction prior to the time it struck plaintiff’s 
automobile. If Sergeant Lewis had turned his steering 
wheel in the very same manner to the right, the left front 
fender of the truck, which was originally 6% feet west of 
the curb, would have traveled 14% feet farther in a west¬ 
erly direction and would have reached a point 21 feet due 
west of the point of impact. Plaintiff’s car, which was not 
over 16 feet long, was admittedly on a 45 degree angle at 
the time of collision (R. 44, 111); therefore, the plaintiff’s 
car must have been entirely in the left 12 foot lane when it 
was struck. Since we have seen that if Sergeant Lewis had 
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turned his truck to the right, its left side would have beeb. 
21 feet from the curb of the grass plot, completely in tie 
center lane of the highway, about 9 feet west of the redr 
end of plaintiff’s car, it is certain that a turn to the rigljit 
would have avoided the collision. In this connection, tljie 
evidence also shows that plaintiff’s car was moving the 
entire time prior to the collision (R. 104,141) and was trav¬ 
eling in an easterly direction, making the space to the rigl^t 
progressively larger. Furthermore, there was a clear lade 
12 feet in width on the right side of the highway which w^s 
not entered by the truck at any time. 

The fact that Sergeant Lewis was not being as honest 
with the court on this point as the court observed he ha^l 
been on certain others, is the testimony of the truck’s pas¬ 
senger, Mr. Smith, who had been riding in it all day an<jl 
had had ample opportunity to observe how difficult it was 
to turn the truck from one lane to another. Mr. Smith was 
asked (R. 143): 

Q. If your truck had been 90 feet behind this car 
when she made her turn, it would have had no difficulty 
in turning to the right then, would it? 

A. No, sir. 

I 

Since the physical facts show that the truck was at leas^ 
127 feet from the point of impact and 107 feet from th^ 
intersection when Sergeant Lewis first observed the dan^ 
ger, it is apparent that a slight turn to the right woul^ 
have avoided the accident. We might add that the right 
side of the road is where this truck should have been in 
the first place. 

In the case of Slate, et al v. Saul, Admx., 185 Va. 700, 4(!> 
S. E. (2d) 171, the plaintiff was making a left turn at an 
intersection intending to proceed in an easterly directioii 
and was struck by defendant’s bus which was proceeding 
west on the street into which plaintiff turned. The Courj; 
said: 

“If Saul had practically negotiated the intersection 
and was on his side of the road proceeding to the easi 
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as the jury might have believed from the testimony of 
Ray, and the driver of the bus turned the bus to his left 
into Scuul’s car instead of proceeding on his right side 
of the highway, then the jury could have concluded 
that the sole, proximate cause of the collision, and the 
death of Saul, was the negligent failure of the driver 
of the bus to drive on his right side of the road at a 
lawful rate of speed as the law required him to do. 
Under this aspect of the case, which might have been 
adopted by the jury, the case would have resolved it¬ 
self into one of the negligence of the driver of the bus, 
which now, in the light of the verdict, is conceded to 
have been established, and the alleged contributory 
negligency of the plaintiff’s decedent, of which the jury 
has absolved him. A verdict for the plaintiff would 
have followed. 

“Another viewr of the case which might have been 
adopted by the jury is that the plaintiff’s decedent 
while proceeding into the intersection at a slow rate of 
speed, did not have sufficient time to clear the way of 
the bus, but that the bus being 150 feet away at the 
time it approached the intersection, the driver had a 
last clear chance in the exercise of the proper care, to 
slow down, or veer to the right, or perform some other 
act which would have saved the plaintiff’s decedent. 
There was ample room on the right for the bus to have 
passed safely, or if necessary it could have safely 
turned to the right into Aberdeen Road. 

• * * 

“If the collision occurred before the plaintiff’s de¬ 
cedent had passed through the intersection, and if he 
were not entirely free of negligence in going slowly 
into the intersection under the circumstances, still there 
is testimony which, if believed by the jury, placed the 
bus 140 to 150 feet away when he entered the intersec¬ 
tion. If the driver of the bus saw the deceased and 
had an opportunity to save him and failed to do so, 
this would have been sufficient to carry the question of 
the last clear chance to the jury. The same would ap¬ 
ply even if the driver of the bus did not see the auto¬ 
mobile of the plaintiff’s decedent. It was his duty to 
keep a lookout, and if he had done so, he would have 
been bound to have seen the automobile proceeding 
slowly into the intersection. Under these circum- 
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stances the jury could have found that the plaintiff’^ 
decedent was in a position of peril and the driver of 
the bus could have done something to have saved him 
but failed to do so. There was enough evidence on the 
doctrine of the last clear chance to warrant the court 
in submitting it to the jury. Roanoke Ry. & Elec. Co. 
v. Korb, 155 Va. 296, 154 S'. E. 550.” 

See also: Linde Air Products Company v. Cameron (C. C. 
A.-4) 82 F. (2d) 22. 

III. 

The Virginia Doctrine of Last Clear Chance Was Correctly 
Interpreted by the Trial Court. 

The Trial Court’s interpretation of the Virginia doctrine 
of last clear chance is quoted in detail at R. 253-266, 280| 
282, and 287-291, and need not be repeated here. Appellant} 
however, has not correctly stated the basis on which th^ 
Court’s interpretation rested. Appellant says on pages $ 
and 9 of its brief that: 

“It therefore appears that this case narrows itself 
down to the sole question of whether the doctrine of 
last clear chance in the State of Virginia can rest upop 
an act of negligence of the defendant committed antef 
cedent to plaintiff’s act of negligence and not continu¬ 
ing thereafter”. 

This statement is precisely what the Trial Court did noi 
hold. At the oral argument on the Motion for New Trialj 
appellant’s counsel asked the Court (R. 254): 

“Mr. Grady. Then, as I understand your Honor, yoii 
did not find the Government driver guilty of any neglij 
gence after the negligence of the plaintiff intervened} 
except a continuing negligence which had already be4 
gun before?”. 

and the court replied: 

I 

“The Court. I would put it this way. I found that the 
sequence of negligence which preceded continued afteif 



44 


the plaintiff found herself in a perilous position 
through her own contributory negligence”. 

It is therefore apparent that the Trial Court did not rest 
its decision strictly upon defendant’s primary or antece¬ 
dent negligence, as appellant would have us believe; but 
rather upon defendant’s negligent acts which, although 
they began before plaintiff was in peril, continued to the 
moment of impact as the proximate cause of the accident. 

The annotator in 92 A. L. R. 58 comments upon this prin¬ 
ciple as follows: 

“It is to be observed, however, that this view of the 
doctrine does not preclude its application in case of a 
breach of duty on defendant’s part which commenced 
before the plaintiff had come into the danger zone, if 
that duty was a continuing one the present perform¬ 
ance of which, after the plaintiff came into the danger 
zone, would have enabled the defendant to avert the 
accident”. 

And as stated in 38 Am. Jur. 904: 

“The doctrine cannot rest upon a breach of duty by 
the defendant before the peril arose, sometimes re¬ 
ferred to as primary negligence. . . It is sufficient for 
this purpose, however, that the negligence of the de¬ 
fendant continued after the plaintiff came in peril, al¬ 
though it commenced before that time”. 

Applying these principles to the facts of this case, which 
appellant, although citing many principles of law, fails to 
do, we find that plaintiff’s peril was completely ignored by 
Sergeant Lewis during the entire time that he traversed 
the 360 feet between the underpass and the intersection. 
Sgt. Lewis was originally negligent by failing to slow at 
the “Slow” sign, but this negligence continued, and he was 
thereafter negligent when he failed to warn plaintiff thai 
he intended to pass her, when he failed to slow down for 
the intersection, and when he failed to go over to the right 
side of the road and attempted to pass in the intersection, 
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all of which occurred while plaintiff was traversing the la^t 
100 feet to the intersection. As shown in Section II fJ, 
supra, plaintiff’s peril did not commence when her car a<&- 
tually reached the intersection; it commenced at least 5 
seconds prior to that time when she decided to make a turii 
and started to slow for the intersection in full view of Sgt. 
Lewis. This is what the Trial Court must have found 4s 
shown by its statement above, when it decided to apply thie 
doctrine of last clear chance. 

On page 20 of its brief, Appellant says: 

“In the instant case, had Sergeant Lewis, after he ob¬ 
served appellee’s perilous situation continued to fail 
to slow down, he too would have committed a new act 
of negligence”. 


That is exactly what Sgt. Lewis did, and what the Trigl 
Court said was the proximate cause of this accident. If, 
after failing to see the slow sign, he had kept a proper 
lookout and slowed his truck, either because of the inter¬ 
section, or because of the actions of plaintiff’s car, he would 
have been traveling only 20 miles per hour when he was 12J7 
feet from the point of impact and would have been able ti> 
stop his truck in 55 feet (R. 281). 

In Stuart v. Coates, 186 Va. 227, 42 S. E. (2d) 311, th£ 
Court said: 

“In that case, the failure of the defendant to use his 
time and opportunity becomes, in effect, a new act of 
negligence and the proximate cause of the accident.” 

Sgt. Lewis had 360 feet in which to slow his truck and yet 
he waited until plaintiff was completing her turn, and h^ 
was only 127 feet from the point of impact, before jamming 
on his brakes and skidding into plaintiff’s car. 

It is true that practically every violation of law of whiclji 
Sgt. Lewis was guilty commenced prior to the time plain]- 
tiff came into a position of peril, but each one also conj- 
tinued thereafter. The principle advanced by appellant 
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would have this Court hold that simply because defen¬ 
dant’s negligence was of longer duration than that of plain¬ 
tiff, defendant should be absolved of liability. There is 
no support for this theory under any view of the doctrine 
of last clear chance. 

Appellant contends also that since Sgt. Lewis did every¬ 
thing humanly and mechanically possible to avoid the acci¬ 
dent when he was 127 feet from the point of impact and was 
unable to do so, defendant should not be liable. It is sug¬ 
gested that the slightest precautionary action on his part, 
before approaching so close to plaintiff’s car, would have 
made avoiding action easily possible. 

The decision in Hoffecker v. Jenkins, 151 F. (2d) 951, 
upon which the Trial Court here relied, is a proper inter¬ 
pretation of the doctrine of last clear chance, notwithstand¬ 
ing appellant’s comments thereon on pages 18-21 of its 
brief. Judge Northcott’s language in that decision is as 
follows: 

“There was evidence offered in the instant case that 
would justify the jury in reaching the conclusion that 
the driver of the automobile which struck the plain¬ 
tiffs could, with the use of ordinary care, have seen 
the plaintiffs in time to have avoided striking them 
either by stopping his car, if he were not driving too 
fast, or by going around them, the road being a very 
wide one.” 

The italicized portion of the above quotation is claimed by 
appellant to mean “had he been driving at such a speed as 
to make it impossible for him to stop, the doctrine of last 
clear chance would not have been applicable.” If such is 
the meaning of the phrase, we fail to see why it was in¬ 
cluded in the opinion at all. It does mean exactly what the 
Trial Court here said it meant: that if the defendant in the 
hXoffecker case (and the Government driver in this case) 
“had slowed down, as the law required him to do, he would 
have been able to stop in time to avoid this accident” 
(R. 281). Also, the very fact that the Trial Court applied 




the principles set forth in the Hoffecker decision to the 
facts of this case shows that the Court found that Sergean^ 
Lewis ‘ 1 could, with the use of ordinary care, have seen th^ 
plaintiff in time to have avoided striking her, either b^ 
stopping his truck if he were not driving too fast, or by 
going around her, the road being a very wide one.” 1^ 
should be noted that in the Hoffecker case, supra, and thej 
Stuart case, supra, just as in this case, the plaintiffs were: 
considered to be in a position of peril and oblivious to their 
peril the entire time they were in view of the defendantj 
drivers; so in this case, the Trial Court found that MrsJ 
Morow was in such a position from the time the defen J 
dant’s truck left the underpass, and not just at the time 
she completed her turn at the intersection. 

With respect to Section II of Appellant’s Brief, the 
Trial Court’s decision precludes such an argument, for the 
Court must have held that plaintiff was either oblivious to 
her peril or unable to extricate herself therefrom, and that 
her negligence did not continue as a proximate and efficient 
cause of the accident; otherwise, the Court would not have 
given her a verdict. Furthermore, even though plaintiff’s 
negligence may have continued to the moment of injury, 
this does not, of itself, relieve the defendant of liability. 
(Barnes v. Ashworth, 154, Va. 218,153 S. E. 711) 

As shown in Section I, supra, Mrs. Morow was not re¬ 
quired to, and had no reason to continue “to observe the 
truck approaching,” as claimed by Appellant, and, as to 
“heeding the warning given her by the horn of Sergeant 
Lewis and continuing her path straight ahead,” a warning 
such as she received was about as useful as a reprieve to a 
condemned man in the electric chair after the switch is 
thrown—it comes too late!! 
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CONCLUSION. 

For the foregoing reasons and authorities cited herein, it 
is respectfully submitted that the judgment was clearly 
right and should be affirmed. 


Respectfully submitted 
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